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ABSTRACT 

Reviewed are statutory and case lavs affecting 
arrest, prosecution, and treatment of the mentally retarded (MB) 
offender as part of Project CAi^O, (Correctional Adiinistration and 
the Mentally Incompetent Offender) , a Texas study to determine the 
incidence of criminal incarceration of the MR and to identify laws, 
procedures, and practices which adversely affect the prosecution and 
imprisonment of the MR offender. It is concluded that the proper 
handling of the MR offender requires the amendment or elimination of 
laws dealing with the defendant's competency to stand trial and the 
ui'.e of insanity as a defense in a criminal prosecution. Noted is 
effective commitment without right to bail during the mental 
examination period, the indeterminate or lifetime commitment without 
a finding of guilt for MR offenders, and a disparity between 
commitment and release procedures which serves no legal or 
therapeutic purposes. Issues are discussed in terms of incoapetency 
laws, treatment of MR persons found incompetent, procedural problems 
such as the psychiatric examination and the incompetency hearing, and 
MR and criminal responsibility. Explained are 12 recommendations such 
as termination of the automatic commitment of defendants who require 
a competency examination and the prosecution's obligation to prove 
the MR individual's potential danger to society or himself prior to 
commitment due to incompetency. (DB) 
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MEUTAL RETARDATION AND COMPETENCY TO STAND TRIAL 

It is a rule of long standing in Anglo-American criminal 
law that an accused may not be tried on a criminal charge 
if at the time of the proceedings against him his mental 
condition is such that he cannot appreciate the nature of 
the proceedings and participate intelligently in his de- 
fense, A determination that the accused is mentally incom- 
petent to stand trial does not cancel the trial altogether, 
but merely postpones it until the accused becomes competent 
to stand trial. The general practice in such cases is to 
commit a mentally incompetent defendant to a mental insti- 
tution until he becomes competent/ at which time the trial 
will resume. 

For the mentally retarded individual accused of a crime 
the laws of incompetency pose special problems , mainly 
because the laws are designed more for the mentally ill 
or the insane than for the mentally retarded. First of all, 
the laws of incompetency do not recognize mental retardation 
in general, or even specific levels of mental retardation 
(an IQ of below 60 or even below 50, for example) , as the 
kind of mental condition that renders an accused incompetent 
to stand trial. Indeed, very little has been said or is even 
known about the effect of mental retardation on a person's 
ability to understand the criminal proceedings or to parti- 
cipate effectively in his defense. Second, the idea of 
postpoining trial until the mentally incompetent defendant 
regains competency may be appropriate for a psychotic defendant 



whose chances of improving his understanding of the pro- 
ceedings and his ability to act rationally in his defense 
are at best negligible. Third, since there is little hope 
that a mentally retarded person found mentally incompetent 
to stand trial will ever become competent regardless of the 
amount or quality of treatment, committing him indefinitely 
to a mental institution to await recovery amounts to incar- 
ceration in an institution for life — a life sentence 
imposed solely on the basis of incompetency to stand trial, 
without ever having been convicted of a crime, let alone a 
crime that carries a life sentence without parole. 

There is also a constitutional dimension to the problem of 
the mentally retarded and the laws of competency. Since 
most agree that due process of law prohibits the trial and 
conviction of a mentally incompetent defendant, it may be 
unconstitutional to subject a mentally retarded person to 
a criminal trial if his disability prevents him from parti- 
cipating effectively in his trial. A recent United States 
Supreme Court case, however, holds that it is likewise un- 
constitutional to commit a mentally incompetent defendant 
to a mental institution for more than a reasonable period 
of time necessary to determine if there is a substantial 
probability that he will become competent in the forseeable 
future • For an accused mentally retarded person who is unable 
to appreciate the nature of the proceedings against him and 
participate intelligently in his defense, the criminal law 
faces an obvious dilemma: it cannot constitutionally try 



and convict him nor can it tuck him away in a mental institu- 
tion for a longer period than necessary to determine if he will 
become competent in the near future — which for the mentally 
retarded individual may be a very short period/ indeed, in view 
of the improbability that he will ever become competent • 

Besides the problem of under what circumstances a criminal trial 
should be postponed because the defendant is mentally retarded 
and the problem of what to do with a mentally retarded defendant 
found incompetent to stand trial/ there are a host of other re- 
lated problems/ both procedural and substantive: the detection 
of the mentally retarded individuals as they enter the systems 
of criminal justice; hoW/ when/ and by whom'' the issue of com- 
petency is raised; pre-trial mental • examinations and the commit- 
ment of mentally retarded defendants for these examinations; the 
methods and procedures for determining the competency of mental 
retardates to stand trial; and the safeguarding of a mentally 
retarded person's rights before/ during/ and after an adjudication 
of incompetency. 
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2^0 THE LAWS OF INCOMPETENCY 



At conimon law a person could not be criminally tried if unable, 
because of mental or physical disability, to understand the 
proceedings against him and to act rationally in his own defense. 
All states except Washington have enacted statutes dealing with 
mental incompetency to stand trial on a criminal charge. Most 
states, however, have merely codified the common law test of 
incompetency, retaining the common law criteria of ability to 
comprehend the proceedings and to assist in the defense. The 
state statutes attempt to specify the exact mental condition 
required to postpone a criminal proceeding, although the formu- 
lations of the test of incompetency vary considerably; many 
states provide several alternative states of mind justifying a 
postponement. 

Thirty-nine states use the terms "insanity" or "insane" as 
grounds for finding the accused incompetent to stand trial, 21 
of them listing "insanity" or "insane" as the only eligible 
mental condition, the other 18 giving them as just one of two or 
more eligible conditions. In 9 states a trial may be postponed 
if the defendant is mentally defective or mentally deficient, 
and in 4 states if he is mentally ill. Twelve states apply a 
test of "incapable of assisting in his defense." Five states 
use the term "idiot" or "idiocy"; three states use "imbecile"; 
three, "lunatic"; one, "feeble minded"; and one, "mentally 
disordered." (c.f. Pate v. Robinson)^ 
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In Washington the courts have applied the traditional conunon 
law test of incompetency to stand trial. The statute in the 
District of Columbia uses both "insanity" and "incapable of 
assisting in his own defense" as grounds for postponing a 
criminal trial. Pennsylvania, in addition to the typical stan- 
dards for postponing trial, also applies the test that no person 
should bo tried whose mental illness is severe enough to make it 
"necessary or advisable for him to be under care," The American 
Law Institute's Model Penal Code dispenses with labels and de- 
fines an incompetent as an accused who because of a mental con- 
dition is unable to understand the nature and purpose of the 
proceedings against him to assist in his defense • The federal 
statute is to the same effect. 

In Texas, Article 46.02 of the Code of Criminal Procedure governs 

the question of competency to stand trial. It provides: 

Section 2 (a). At the trial on the merits # the 
trial court shall hear evidence on the issue of 
present insanity .... For purposes of present insanity, 
the defendant shall be considered presently insane 
if he is presently incompetent to make a rational 
defense • 

Although the statute uses the term "present insanity," it clear- 
ly means "incompetency." Present insanity is used to distinguish 
a mental condition existing at the time of the proceedings that 
renders a person incompetent to stand trial from a mental con- 
dition existing at the time of the alleged offense that relieves 
a person of criminal responsibility (the "insanity" defense). 
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In Dusky v. United States / the United States Supreme Court 

held that the test for competency to stand trial is whether 

the defendant "has sufficient present ability to consult with 

his lawyer with a reasonable degree of rational understanding-- 

and whether he has a rational as well as factual understanding 

3 

of the proceedings against him." The Fifth Circuit Court of 
Appeals has held that this federal standard is binding on the 
states; therefore, while a state might require a higher degree 
of mental capacity before it subjects a person to a criminal 
trial/ it would seem unconstitutional to force a defendant who 
lacks the mental capacity indicated in Dusky to stand trial, 
ThuS/ in a statute like Texas' in which competency is defined 
in terms of making a rational defense / it should be interpreted 
to include the other ingredient of competency — a rational and 
factual understanding of the proceedings. 

To be excused from standing trial on a criminal charge as an 
incompetent/ a mentally retarded person must qualify under the 
applicable competency statute. Regardless of the particular 
statutory formulation of the test of incompetency/ however/ the 
same basic inquiry will be made: whether the mentally retarded 
individual is capable of understanding the nature and object of 
the proceedings against him and whether he is capable of assist 
ing in his defense in a rational and reasonable manner. A stat 
utory use of the term "insane/" "lunatiC/" "mentally ill/" or 
the like will not automatically prevent a mentally retarded 
person from qualifying as an incompetent, nor will a statutory 
use of the term "idiot/" "imbecile," "feeble minded/" or 



"mentally deficient" automatically qualify him. The defen-- 
dant's ••insanity," "lunacy," ••mental illness," "idiocy," or 
"imbecility" — - or lacx of any or all of them is not 
conclusive of his competency or incompetency to stand trial) 
the existence of such a mental disability is relevant only 
insofar as it affects the defendant's ability to participate 
effectively in his trial. The same is true for the mentally 
retarded defendant. 

To give some content to the test of incompetency, and to 
evaluate its suitability for mentally retarded defendants, 
we should look at the purposes of the incompetency rule. In 
earlier days, the main reason for the incompetency rule was 
that a criminal offender who was mentally incompetent to 
appreciate the nature of the proceedings could not appreciate 
the significance of conviction and therefore could not repent 
or be reformed. Today, the primary purpose behind the incom- 
petency rule is to protect the accuracy of the adjudicatory 
process. Without a competent defendant, we are far less certain 
about the guilt-determining process. Since a criminal trial is 
an adversary proceeding, it cannot be assumed that the judge or 
prosecutor will, on their own initiative, adequately scrutenize 
the facts and the law needed to constitute the criminal conviction. 
Such a scrutinization is assured only if the defendant can make 
arguments and submit evidence to discount or controvert those of 
the prosecution. An effective defense, then, requires that the 
defendant be able to grasp and remember the circumstances of the 
alleged crime, that he be able to appreicate what information is 



relevant to building a defense, that he will be able to discuss 
with his counsel before trial the evidence likely to be offered 
by the prosecutor and to confer with counsel about adverse evi'- 
dence presented at trial and that he will be able to testify 
coherently in his own behalf* 

The apparent fairness of the criminal process, apart from the 
accuracy of the adjudication, is another perhaps equally impor- 
tant value the incompetency rule seeks to safeguard. In our 
adversary system, in which .the entire responsibility for defen- 
ding against the charge rests with the defense, it is difficult 
to maintain the appearance of fairness if the defendant is 
incapable of exercising any control over the conduct of his 
defense • We generally expect the defendant himself to make 
certain basic decisions, such as whether to plead guilty, not 
guilty, or not guilty by reason of insanity, and whether to 
dismiss a counsel with whom he is dissatisfied. To make these 
decisions the defendant must have some appreciation of the 
significance of the proceedings, and some ability to understand 
the charges against him, the defense available to him, and the 
consequences of his plfea. 



The incompetency rule may also serve to protect the dignity 
of the criminal process. On the one hand, since a mentally dis- 
abled defendant may conduct his defense in a bizarre manner and 
disrupt the decorum of the courtroom the incompetency rule may 
prevent circus-like trials. On the other hand, a passive defen- 
dant may tend to destroy the character of the criminal process* 
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Under our adversary system we expect a defendant to conscious- 
ly and intelligently participate in his trial; the trial of a 
defendant who fails to participate seems inappropriate , making 
the criminal process a one-sided attack against a defenseless 
object. 

Finally, the incompetency rule may still serve some of its older 
purposes* The philosophy of punishment seems to require that 
the defendant know why he is being punished* Part of the reason 
seems to be that society is justified in punishing a person only 
where there is a possibility that the person convicted will 
realize the moral reprohensibility of his conduct. Also, if a 
person convicted and punished cannot comprehend the significance 
of the punishment, society's interest in reforming him through 
institutionalized retribution is frustrated. 

These are the functions the competency rule is intended to 
serve. It is obvious that the nature of the particular mental 
condition of the defendant is not the key to the rule. Rather, 
it is the ability of the defendant, in light of his mental con- 
dition, to comprehend the proceedings and participate in them. 
Mental retardation in and of itself, then, should not be deter- 
minative of a person's competency to stand trial, and the courts 
have quite rightly refused to use an IQ figure as a hard-fast 
rule of incompetency. The ability to understand and perform will 
vary considerably among mentally retarded defendants, depending 
not only on the individual's intellectual level, but also on 
many other factors, such as his age, training, personality. 



communicative skills ^ and the presence of any mental illnesses. 
Further, the nature of the alleged crime, the atmosphere of 
the particular criminal proceeding, the expectations of the 
court, and even the understanding and abilities of his counsel, 
may all have some bearing on a mentally retarded persons com- 
petency to stand trial. Since the measurement of intelligence 
is not yet entirely accurate or uniform, and since the results 
depend to some extent on the skills of the person administering 
the tests, any rule of incompetency based solely on IQ would 
seem arbitrary and discriminatory. But most important, neither 
the legal nor psychiatric professions are prepared to say that 
a person with a certain level of intellectual deficiency is 
unable to comprehend criminal proceedings against him and to 
participate intelligently in his defense. 

Thus, until the legal and psychiatric professions, and society 
at large for that matter, are prepared to say that a certain 
degree of mental retardation makes a person incompetent to 
stand trial, the present rules of incompetency are the most 
appropriate for the mentally retarded. 

Exactly how much ability to understand and perform should be 
required of a mentally retarded person before he is allowed to 
stand trial is difficult to say. It should be noted that the 
Supreme Court in D usky v. United States emphasized the defen- 
dant's "rational understanding."^ Although one might infer that 
the Court's requirement of rationality indicates it demands a 
^ fairly high degree of mental capacity, it seems unlikely that 
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the Court would insist that every defendant have sufficient 
intelligence and legal sophistication to participate actively 
in his defense* Such a standard would undoubtedly excuse many 
more defendants from standing trial than are now excused or 
than perhaps society is willing to accept. In light of th^ 
purposes of the law of incompetency, a mentally retarded indi- 
vidual should be considered competent to stand trial if he is 
able to recall the factual circumstances surrounding the alleged 
crime, to relate these fact3 to his counsel in a coherent manner, 
to decide with his counsel upon a plea, to approve the legal 
strategy used at trial, to assist his counsel with the evidence 
and tactics used in the trial, to testify at trial if necessary, 
and to appreciate to some degree the significance of the pro-- 
ceedings and his involvement in it. A mentally retarded defen- 
dant may function at a level considered below that of an ordinary 
or average defendant, but nevertheless, at a level sufficient to 
satisfy the purposes of the incompetency rule. It is only when 
the defendant's mental retardation so impairs his ability to 
participate in his trial that we are concerned with the accuracy 
and integrity of the process that the mentally retarded defendant 
should not be exposed to a criminal trial. 



As we have seen, a rule of incompetency for mentally retarded 
persons (and for other mentally disabled persons) that stresses 
capacity to understand and perform is preferable to a rule that 
looks only to the fact of mental retardation (or to any other 
mental disability) . The vice in many of the existing statutory 
^ formulations of the incompetency rule, however, is that they 
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employ such terras as insanity, mental illness, idiocy, and the 
like. Since all of these disabilities are only tangentially 
related to the issue of ability to understand and perform, such 
terms serve no useful purposes. More detrimentally, they can 
confuse those trying to apply the incompetency rules. Many 
courts, lawyers, and psychiatrists tend to view the issue of 
competency to stand trial in terms of a diagnosis of mental 
illness or mental defect, (If the defendant is found to be 
psychotic, he is therefore incompetent to stand trial) . The 
use of the term "insanity" presents special dangers to the 
application of the incompetency rule for it can lead to a 
confusion of the tests for incompetency and for criminal re- 
sponsibility. (If the defendant does not know right from wrong 
he is legally insane and, therefore, incompetent to stand trial) # 
To avoid confusion and insure that courts, lawyers, and psychia- 
trists apply the correct test for incompetency state legislatures 
should delete all labels from their competency statutes and re- 
phrase them in terms of a defendant's capacity to understand 
the proceedings and to act rationally in his defense. It is, 
therefore, recommended that the Texas Legislature substitute the 
word "incompetent" for the words "presently insane," and "incom- 
petency" for "present insanity" in Article 46.02 of the Code of 
Criminal Procedure. It is further recommended that the Legis- 
lature define "incompetency" in Article 46.02 as follows: 

An individual will be considered Incompetent to stand 
trial if he does not possess sufficient montal capac- 
ity to comprehend the nature and object of the pro- 
ceedings against him, and to be able to advise and 
confer with counsel rationally in the preparation and 
implementation of his own defense. 

ER?C 12 



It is not recommended that the legislature attempt to refer 
specifically to mental retardation in the incompetency statute, 
Article 46.02. 
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TREATMENT OF MENTALLY RETARDED PERSONS POUND INCOMPETENT 
TO STAND TRIAL 

After a defendant is found incompetent to stand trial, the 
criminal proceedings are postponed until the defendant be- 
comes competent. The court must order the appropriate 
disposition of the defendant during this period. At common 
law, incompetent defendants were automatically sent to jail# 
Today, most states and the District of Columbia, as well as 
the federal government, have statutes dealing with the dis- 
position of incompetent defendants. Most of these statutes 
provide for the confinement of incompetent defendants in a 
hospital or mental institution. Apparently it is the almost 
uniform practice to commit incompetent defendants to a hos- 
pital or mental institution; usually the maximum-security 
state mental hospital, to remain there until competency is 
restored, at which time the criminal proceedings resume. 

In thirty-two jurisdictions the commitment of incompetent 

defendants to a mental institution is mandatory. For example, 

the Illinois statute provides: 

A person v/ho is foxind to be incompetent because of 
a mental condition shall be committed to the Depart- 
ment of Mental Health during the continuance of 
that condition. 

In all of the remaining jurisdictions, hospitalization of 
incompetent defendants is within the discretion of either the 
court or the jury. In nine of these states, the court must 
order commitment if it believes the incompetent defendant is 
"dangerous*' or "a menace." A few other states impose various 



similar conditions for the commitment of incompetent defendants. 



In Texas, the jury that decides if a defendant is "presently 
insane" (that is, Incompetent to stand trial) must also decide 
if the incompetent defendant should be hospitalized in a mental 
institution. The standard the jury is to apply in deciding 
commitment is whether the defendant "requires hospitalization 
in a mental institution for his own welfare and protection or 
the protection of others." If the juuy finds that the incompe- 
tent defendant should be committed/ the court must commit the 
defendant to a state mental hospital, a federal mental hospital, 
or a Veterans* Administration hospital. If the court orders an 
Incompetent defendcUit accused of a crime involving physical 
violence to be committed in a state mental institution, it must 
send the defendant to the Rusk State Hospital or to another 
maximum security hospital; if the court orders an incompetent 
defendant accused of a crime not involving physical violence 
to a state nental Institution, it must send him to the mental 
Institution serving the county in which the committing court 
is located. 

In Texas (as in most jurisdictions) the incompetent defendant 

is to be confined "until he becomes sane" (or becomes competent) • 

In all but five states, an Incompetent defendant who has been 
committed to a mental institution must recover competence 
before he can be released. In four states, an incompetent 

defendant who has not become competent enough to stand trial 

>" 

' 15 



may still be paroled/ with the authorization of the court 
having jurisdiction over the criminal charges against him, 
to a state agency/ or^ in one state, to a legal guardian or 
some other person. But except for these paroling states / the 
prevaling practice is to confine an incompetent defendant in 
a mental institution until such time as the superintendent of 
the mental institution certifies that the incompetent is now 
capable of standing trial. An incompetent defendant may also 
petition by habeus corpus for his release; several state 
statutes expressly provide for such habeus corpus proceedings. 
Whatever method of release / however / the court having juris- 
diction over the alleged crime must determine the question of 
the defendant's competency to stand trial. 

Recently, New York has enacted legislation setting an upper 
limit on the length of time incompetent defendants can be 
committed. Persons charged with misdemeanors and committed as 
incompetent must be released after 90 days. For a person charged 
with a felony and committed as incompetent/ the charges must be 
dismissed and the defendant released after he has been committed 
for 2/3 of the maximum prison sentence allowable under the offense 
for which he was charged. 



Of course/ recovery and release of the accused means that he 
will be returned to the court's jurisdiction for a resumption 
of the criminal proceedings. In most states a trial on the 
criminal charges is mandatory. A few states allow the court to 
Q parole the defendant without a trial after he becomes competent; 
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some states even allow the court to discharge the defendant 
under certain circumstances. There is some evidence that many 
prosecutors will drop the charges and not prosecute if the 
defendant has spent a considerable time in the mental institu- 
tion before regaining competency. 

Although commitment to a mental institution (rather than to 
jail) is intended to benefit the accused, such commitment in 
effect deprives the accused of pretrial liberty and may result . 
in his incarceration for a considerable period of time without 
ever having been convicted of a crime and while in fact still 
presumed innocent of the alleged crime. On account of this, 
many critics have condemned the automatic and indefinite com- 
mitment of incompetent defendants. For the mentally retarded 
incompetent defendant , their criticisms are even more forceful. 

3.1 The Decision to Commit an Incompetent Defendant 

The chief objection to the automatic commitment of incompetent 
defendants is that such commitments fail to recognize that the 
policies controlling whether a trial should be postponed because 
of the defendant's incompetence are distinct from the policies 
controlling whether an incompetent defendant should be committed. 
As we have seen, the policies behind postponing the trial are 
concerned with the accuracy and integrity of the criminal 
process as well as with the fairness to the defendant. But the 
reasons for committing an incompetent defendant are quite differ- 
ent. The main reason for commitment is to facilitate the re- 
covery of the defendant, so that the trial can be resumed as 
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soon as possible. Another reason for commitment is to protect 
society and the defendant. Automatic commitment , though, is 
based solely on a finding of incompetency to stand trial with- 
out an inquiry into whether committing the defendant will fur- 
ther the state's interests in effectuating his speedy return to 
trial or in confining dangerous incompetents. As a result, 
many incompetent defendants are confined to mental institutions 
even though the state has no interest in confining them. The 
automatic commitment of mentally retarded defendants is espec- 
ially inappropriate. Since it is unlikely that a mentally 
retarded defendant found incompetent to stand trial will ever 
become competent, the state's primary purpose in commitment — 
treatment to facilitate recovery — is virtually nonexistent. 
Thus, unless the mentally retarded person is dangerous, commit-- 
ting him to a mental institution serves no state purpose. With- 
out an inquiry into the dangerousness of mentally retarded incom- 
petent defendants — something that the practice of automatic 
commitment bypasses — there is no guarantee at all that 
commitment is serving a useful function. Therefore, it is 
recommended that all statutes and judicial practices that 
automatically commit incompetent defendants to a mental 
institution be abolished, in favor of a procedure that inquires 
into whether the defendant should be committed after he is 
found incompetent to stand trial! 



Abolishing automatic commitments, however, does not solve the 
dispositional problem; we must set up some guidelines for deter- 
^ mining when defendants, especially mentally retarded defendants, 
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should or should not be committed to mentc.1 institutions fol- 
lowing a finding of incompetency to stand trial. A starting 
point would be the recognition that a mandatory commitment of 
an incompetent defendant which serves no legitimate state pur- 
pose or where there is an equally effective yet less restrictive 
means of accomplishing the state's purposes may be an unreason- 
able abridgment of a defendant's pretrial liberty. Mental 
incompetency to stand trial does not by itself justify confine- 
ment, especially since others charged with similar crimes are 
released on bail. Commitment should be imposed only where viable 
state policies are thereby furthered, and where it is the least 
restrictive method of furthering these policies. 

The clearest justification for committing an incompetent defen- 
dant and denying him pretrial liberty is to provide the defendant 
with the treatment necessary to restore him to competency. To 
justify involuntary commitment on this basis, however, there 
must be some substantial likelihood that the defendant's dis- 
ability is curable and that the treatment available at the mental 
institution will promote recovery. Furtheirmore , even if it is 
probable that the defendant can be cured and that hospitaliza-- 
tion will help him, it is also relevant to ask if effective 
treatment is available without confinement. A principle of 
constitutional law requires that a state, when infringing on 
someone's liberty to accomplish a legitimate end, must choose 
the least onerous means of accomplishing that end. Thus, if out- 
patient treatment is both available and at least as effective as 
in-patient treatment, then commitment, a grave infringment of 



pretrial liberty, cannot be said to be the least restrictive 
means of assuring that the incompetent defendant will receive 
the treatment necessary to regain competency. A commitment 
statute, then, should require a court, before it commits an 
incompetent defendant to a mental institution, to determine 
that there is a substantial probability that the defendant's 
disability is curable, that hospitalization will promote his 
recovery, and that out-patient treatment is either unavailable 
or ineffective. 

For incompetent mentally retarded persons, such an inquiry is 
especially important. Since it is unlikely that a mentally 
retarded defendant found incompetent to stand trial will ever 
achieve the intellectual ability to stand trial, committing such 
an individual to a mental institution solely on the justification 
of providing treatment to restore competency is unwarranted. If 
there is no evidence that the defendant's inability to stand trial 
can be overcome, confinement does nothing to further the state's 
interest. And even if the defendant's disability might be allev- 
iated, committing him to an institution that lacks the facilities 
or expertise or even personnel to help him become competent like- 
wise does not further the staters interest. Apd the availability 
of out-patient services for the mentally retarded may render com- 
mitment unreasonably restrictive, since out-patient treatment may 
be as effective as institutionalized treatment in teaching the 
mentally retarded the understanding and communicative skills 
needed to become competent and to stand trial. In the end, though, 
since the intellectual capacity required to stand trial is quite 
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lowr most mentally retarded persons found incompetent to stand 
trial will have such serious intellectual deficiencies that it 
would seem highly unlikely that they could ever be taught or 
trained sufficiently to stand trial. Thus, it is imperative 
that a court, before committing the mentally retarded, ascer- 
tain the probability that they can ever become competent, 
otherwise, commitment cannot be justified on the state's inter- 
est in promoting recovery. 

As mentioned before, the federal and nine state statutes pro- 
hibit mandatory commitment of incompetent defendants and require 
that, before committing them, a court or jury must find that the 
defendants, if released, will pose a danger to society or to him- 
self. The Texas statute. Article 46.02 (2) (b) of the Code of 
Criminal Procedure, has such a requirements These statutes re- 
flect the second justification for the commitment of incompetent 
defendants: the protection of society or the defendant himself* 
Thus^ even if a state cannot justify committing an incompetent 
mentally retarded defendant on the basis of facilitating his re- 
covery, it may nevertheless confine him if he is dangerous. The 
difficulty with statutes authorizing commitment only if the de- 
fendant is dangerous is that such statutes will be used expe- 
diently, without a real inquiry into the dangerousness of the 
defendant • In the give-and-take of most criminal prosecutions, 
the court, prosecutor, or jury may be willing to acquiesce in 
a finding of incompetency, knowing thai-: the defendant will bo 
easily found dangerous and committed* The vagueness of the term 
"dangerous" facilitates $uch practices. Further, courts can use 
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such statutes as a means of preventive detention^ making sure 
that an accused is safely locked up pending his trial • Since 
the recent Federal Preventive Detention Act allows pretrial 
detention on a finding of dangerousness for only a maximum of 
60 days, detaining an incompetent defendant for a much longer, 
perhaps indefinite period of time as a preventive measure seems 
legally questionable. 

For mentally retarded defendants, as well as for other incom- 
petent defendants, the danger lies in the application of these 
statutes for the commitment of defendants who are not in fact 
dangerous to society or themselves • To reduce the risk of com*- 
mitting non-dangerous defendants, (which serves no legitimate 
state interests) it is necessary to insure that a real inquiry 
into the defendant's dangerous propensities be made. The Texas 
statute requires only that the jury be instructed to determine 
if the incompetent defendant is dangerous and should be hospital 
ized. The statute should be amended to require the prosecution 
to introduce evidence sufficient to demonstrate the defendant's 
potential danger to society or to himself; in other words, the 
burden of proving dangerousness should be expressly laid on the 
prosecution's shoulders. Also, it seems appropriate to have the 
jury decide the question of dangerousness, as Texas does, for 
the jury seems less likely to be as interested in preventive 
detention or some other irrelevant objective as perhaps the 
judge might be; to insure further that the question of danger- 
ousness is decided free from any other considerations, a second 
jury, different from the one that decides competency to stand 
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trial, might be used to decide the question of dangerousness — 
after all, it cannot be stressed enough that the question of 
conuT\itment is distinct from the issue of competency. 

Society's justification for committing dangerous incompetent 
defendants is essentially the same as the justification for 
civilly committing mentally ill persons. Both reflect a moral 
and social judgment about the circumstances in which it is 
appropriate to confine mentally disabled persons involuntarily • 
Broadly; the grounds for civil commitment are that the person 
is dangerous to others or that he is dangerous to himself or 
in need of care. The same standards used for civil commitments 
should also be used for the commitment of incompetent defendants. 
Thus, it is recommended that statutes for committing incompetent 
defendants as dangerous be adopted or revised so as to parallel 
civil commitment statutes. In fact, for reasons we shall see 
in the next section, it may be constitutionally required to use 
civil commitment standards and procedures for the involuntary 
commitment of incompetent defendants. 

The Duration of the Commitment 

To most critics of current incompetency laws and practices, the 
gravest problems lie in the periods for which incompetent defen- 
dants are committed rather than in the actual decisions to 
commit them. Many are appalled at the injustices that can 
result from indefinite commitments, or, more precisely, from 
commitments that last until the defendant becomes competent. 
Since commitment is mandatory in most states, and apparently 
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the prevailing practice in the others^ most incompetent defen- 
dants are confined to mental institutions, and, since only four 
states permit the release of incompetent defendants before they 
have become competent to stand trial, most incompetent defen- 
dants remain confined until they are considered competent. If 
an incompetent defendant is confined to a mental institution 
for a period longer than the maximum sentence allowable for the 
crime for which he was charged, the injustice is obvious. The 
Injustice is equally obvious if he first spends a considerable 
time in a mental institution, is later found competent to stand 
trial, is tried, and is then acquitted of the crime, or, perhaps 
worse, is found guilty and given a full sentence on top of the 
time already spent in a mental institution as an incompetent 
defendant. Another problem with lengthy pretrial commitments is 
that the criminal charge still hangs over the incompetent defen- 
dant even though he is incarcerated in a state institution; psy-- 
chiatrists insist that the pending criminal charge and trial 
may impede the incompetent defendant's improvement and thereby 
prolong his confinement. In short, the fundamental criticism 
of indefinite commitments focuses on the prospect of incompetent 
defendants languishing in mental institutions for long periods 
of time, perhaps life, on the sole justification that they were 
accused but not convicted of a crime, and all done under the 
name of benign and humane treatment. 

Since the chances that a mentally retarded person found incompetent 
to stand trial will ever become competent are small, committing him 
until he becomes competent is tantamount to a life sentence. For 

24 



any mentally retarded person accused of a crime carrying less 
than a life sentence, such a commitment is grotesquely unfair. 

For many years the indefinite commitment of many incompetent 
defendants has been attacked not only as unfair but as uncon- 
stitutional also. A variety of constitutional arguments against 
such commitments has been advanced. One argument is that it is 
an unreasonable infringement of personal freedom and, therefore, 
a violation of due process to confine a person to a mental insti- 
tution indefinitely solely because he has been accused of a crime 
and lacks the capacity to stand trial. Another is that the com-- 
mitment of an incompetent defendant denies him the equal pro- 
tection of the laws unless the state can show that he is civilly 
committable, that is, unless he can be committed in the same way 
and for the same reasons that all other mentally disabled persons 
are committed. Some have also argued that the indefinite commit- 
ment of an accused incompetent and the resulting indefinite post- 
ponement of his trial denies him the constitutional right to a 
speedy trial. 



Although, these arguments were elaborated and repeated, they met 
with little success either in the courts (except in a few lower 
federal courts) or in the legislatures — until very recently, 
that is, when the United States Supreme Court tackled some of 
the constitutional questions. Decided on June 7, 1972, with 
Justice Blackmum writing the opinion for a unanimous (7-0) court, 
Jackson v. Indiana appears to demand drastic changes in the 
statutes and practices concerning the commitment of defendants 
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found Incompetent to stand trial. It is of particular sig- 
nificance to this review/ for the constitutional questions 
were answered with respect to an obviously mentally retarded 
defendant. 

The facts dnid holdings of Jackson v, Indiana are as follows. 
In 1968 r the defendant was arrested and charged with two 
robberies, involving a total of about $9. The Indiana trial 
court, apparently on its own initiative, called for an exami- 
nation of the defendant to determine his competency to stand 
trial. The court found that the defendant lacked "comprehen- 
sion sufficient to make his own defense" (that is, competency 
to stand trial); the court ordered the defendant committed to 
the Department of Mental Health until it certified that he was 
"sane" (that is, competent to stand trial) . 

According to the Supreme Court, the defendant is "...a mentally 

defective deaf mute with a mental level of a pre-school child," 

who "...cannot read, write, or otherwise communicate except 

through limited sign language.* The psychiatrists and deaf 

school interpreter who examined him reported at the competency 

hearing that his " • ..almost non-existent communication skill, 

together with his lack of hearing and his mental deficiency, 

left him unable to understand the nature of the charges against 

him or to participate in his defense." One doctor felt that 

it was extremely unlikely that the defendant could ever learn 

to write, read or develop any proficiency in sign language. 

The other doctor did not think the defendant could ever 

develop the communication skills necessary to be competent 
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to stand trial. The deaf school interpreter testified that 
no facilities were available to help someone like the defen- 
dant to learn basic communication skills. 

After the order committing the defendant for an indefinite 
period, the defendant's attorney petitioned for a new trial, 
contending that there was no evidence that the defendant would 
ever become competent to stand trial and that the commitment 
therefore amounted to a life sentence, The trial court de- 
nied the petition, and on appeal the Indiana Supreme Court 
affirmed. The United States Supreme Court, however, reversed 
the commitment order, holding that it was unconstitutional for 
Indiana to commit the defendant for an indefinite period simply 
because of his incompetency to stand trial on the charges 
against him. 

To say that all indefinite commitments of incompetent defen- 
dants are now unconstitutional would be a bit of an exaggeration. 
Supreme Court decisions like most of the law itself are not so 
simple. In Jackson v. Indiana , the Court held that the commit- 
ment of this particular defendant was unconstitutional; it did 
not hold that under no circumstances could a state commit an 
incompetent defendant; nor did it prohibit even the indefinite 
commitment of every sort of incompetent defendant. To expose 
the dimensions of the decision, and hopefully its effects, we 
need to examine the Court's specific constitutional analysis 
and holdings. 
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The Court first held that Indiana's commitment of the defendant 
denied him the equal protection of the laws guaranteed by the 
Fourteenth Amendment. Equal protection, in a nutshell/ means 
that a state must treat like persons alike* The vice in the way 
Indiana committed the defendant was that the standard it used to 
commit the defendant was more lenient than the standards it uses 
to commit other mentally disabled persons, those who have not 
been accused of a crime and lack the capacity to stand trial; 
and that the standard the defendant must meet to win release was 
more stringent than the standards other persons committed because 
of mental disability must meet to win release. In other words# 
the mere fact that the defendant was accused of a crime and 
found incompetent to stand trial did not justify the state in 
applying different standards for commitment and release than 
it applies for committing and releasing other mentally disabled 
persons. 



Besides the incompetency statute / which authorized the court to 
commit an accused if the court found he did not have '•comprehen- 
sion sufficient to understand the proceedings and make his defense,*^ 
Indiana had two other commitment statutes, one for the mentally 
ill, one for the feeble minded. To commit a person under the 
statute for the mentally ill, the general civil commitment stat- 
ute, the state must show that the person is mentally ill and that 
he is in need of "care, treatment, training, or detention." To 
commit a person under the statute for the feeble minded, the 
state must show that the person is feeble minded and unable to 
care properly for himself. Thus, whereas the state could commit 
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an accused simply by showing that he was incompetent to stand 
trial, to commit any othor mentally disabled person the state 
would have to show that he was mentally ill and in need of care, 
treatment, training, or detention, or that he was feeble minded 
and unable to care properly for himself. 

An individual civilly committed as mentally ill would be eligible 
for release when cured of such illness or when the superintendent 
discharges him. An individual commited as feeble minded would 
be eligible for release when his condition "justifies it." So 
a person committed under either of these can be released whenever 
the head of the institution thinks it is in the best interests 
of the person, or whenever he no longer needs the care, treat- 
ment, training, or detention that brought about the commitment. 
On the contrary, an accused person committed under the competency 
statute is eligible for release only vihen he becomes "sane", 
that is, when he can understand the criminal proceedings pending 
against him and make his defense. 

Thus, in both its commitment of the defendant and its require- 
ments for his release, Indiana treated the defendant differently 
than it treats other mentally disabled persons it wishes to com- 
mit. And the mere existence of criminal charges against him 
did not warrant the dissimilar treatment. 

An important point in this part of the decision, however, is 
that the Court found that the defendant's commitment was not 
unlike the commitment of a person under either of the other two 
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commitTncnt statutes. Since the medical testimony indicated 
that it was highly doubtful that the defendant could ever over- 
come his disabilities enough to be competent to stand trial/ 
no matter how much treatment or training he received or for how 
long, the Court concluded the defendant's commitment was inde- 
terminate. The Court saw nothing in the evidence that pointed 
to any possibility that the defendant's condition could be 
remedied in the future. It found, therefore, that the defen-- 
dant's commitment was indeed indeterminate. 

The significance of this point in the Court's equal protection 
analysis is that if the defendant's commitment had not appeared 
indefinite, if there was some possibility that he could have 
improved under treatment, then his commitment would have been 
different than the commitment of a person under the other commit- 
ment statutes. For if there had been some evidence that commit- 
ment and treatment would have helped the defendant become com- 

r 

petent to stand trial, the state could have justified its 
commitment of the defendant on the ground of facilitating his 
recovery and return to trial, a different ground than is used to 
justify the commitment of other mentally disabled persons. 
Since the state would then be justified in using different 
standards for his commitment and release, there would have been 
no violation of equal protection. But since his commitment 
could not be justified on the ground of facilitating his recovery 
and return to trial, his commitment was in effect the same as 
the civil commitment of a person under either of the other 
commitment statutes • 
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What then, is the impact of the Court's equal protection hold- 
ing on the statutes and practices concerning the commitment of 
incompetent defendants in the other states? The upshot, it 
seems to me, is that a state can no longer commit an incompetent 
defendant to a mental institution solely on the basis of his 
incapacity to stand trial, if it appears that the defendant's 
mental condition is such that he v/ill in all likelihood never 
become competent to stand trial. To avoid violating the Four- 
teenth Amendment's Equal Protection Clause, a state must either 
show that an incompetent defendant it wishes to commit will 
become competent sometime in the future, or commit him under 
standards applicable to the civil commitment of mentally dis- 
abled persons ♦ If the state cannot show that an incompetent 
defendant will ever become competent and it cannot commit him 
civilly, it cannot commit the defendant to a mental institution. 

Moreover, it seems that the current confinement of all incom- 
petent defendants who have little chance of becoming competent 
and who are not civilly committable is unconstitutional. It 
also seems that all incompetent defendants committed automatical- 
ly to mental institutions (as is done in most states) or even 
committed under vague standards of dangerousness (as is done in 
some 10 states, including Texas) may be able to force the state, 
through habeus corpus proceedings or otherwise, to show that 
there is some probability they will become competent, or to 
commit them under civil- commitment standards, or to release them. 
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The Court's decision may have its greatest impact on the dis- 
position of mentally retarded persons accused of a crime and 
found incompetent to stand trial. Where mental retardation is 
the cause of a defendant's incompetency to stand trial, in most 
cases it is highly unlikely that the effects of mental retar- 
dation can be overcome or alleviated so that the defendant can 
become competent to stand trial. Therefore, most mentally 
retarded incompetent defendants fall squarely within the Court's 
holding: if the state cannot show that a mental retardate ac- 
cused of a crime will become competent (which will usually be 
impossible), it cannot commit him to an institution solely 
because he is incompetent to stand trial; if the state wishes 
to commit him, it must do so under its civil commitment stan- 
dards; if the mental retardate is neither dangerous nor in 
need of custodial care (the usual standards for civil commit- 
ment) , the state must release him. 

The point is, a state cannot constitutionally institutionalize a 
mentally retarded person simply because it has accused him of a 
crime and found him incapable of standing trial. It is likewise 
constitutionally iinpermissible for a state to skirt the problem 
by simply deciding not to find mentally retarded defendants incom- 
petent to stand trial, for, as we have seen, it is a constitutional 
requirement that a person not be subjected to a criminal trial if 
he lacks the capacity to understand the proceedings and partici- 
pate in his defense. Finally, most mentally retarded persons 
committed to mental institutions are incompetent defendants are 
probably confined unconstitutionally, and should either be 
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recommitted under civil commitment standards or be released. 

For Texas, the impact of the Courtis decisions is more complicat 
ed, since instead of committing all defendants found incompetent 
to stand trial, Texas purports to commit only those defendants 
a jury 'considers in need of "hospitalization ... for (their) 
own welfare and protection or the protection of others •" Texas, 
then, does not rest its commitment of incompetent defendants on 
their incapacity to stand trial alone, but requires a further 
determination of dangerousness. This added requirement of 
dangerousness would seem at first glance, to save the Texas 
statute from the constitutional defect present in the Indiana 
statute. The Texas criterion for the non-criminal commitment of 
a mentally ill person is whether he "requires hospitalization in 
a mental hospital for his own welfare and protection or the 
protection of others" the exact same criterion used for the 
commitment of incompetent defendants. So an incompetent defen- 
dant is committed under the same standards as any other person, 
eliminating, it would seem, any equal protection difficulty. 

On the other end of the commitment process, however, Texas's 
statute may not measure up to the constitutional requirement. 
To be released, an incompetent defendant must become "sane" — 
that is, he must be competent to stand trial. For an incompe- 
tent defendant whose chances of improving enough to stand trial 
are slight, such as a mentally retarded incompetent, his com- 
mitment under such a standard for release amounts to an indeter- 
minate sentence, very possibly a life sentence. Yet a mentally 



ill pdrBon involuntarily hospitalized under the Texas civil 
commitment statute is eligible for release whenever he has 
"recovered", or, in other words, whenever his mental illness 
no longer requires that he be hospitalized for his own welfare 
or protection or for the protection of others. Since the re- 
lease standard for the civilly committed is more lenient than 
the release standard for incompetent defendants (especially if 
the committed person suffers from such an irreversible disability 
as mental retardation)/ subjecting incompetent defendants to the 
more stringent standard for release seems to violate the equal 
protection holding of Jackson v. Indiana , 

The reason for the constitutional flaw in Texas's standard for 
releasing incompetent defendants it has involuntarily committed 
should be obvious. Texas's decision to commit an incompetent 
defendant is based on the welfare and protection of the defen- 
dant or on the protection of others / not on his lack of capacity 
to stand trial; but its decision to release an incompetent defen- 
dant is based on his capacity to stand trial/ not on his welfare 
or protection or on the protection of others. On the other hand, 
Texas's decisions to commit a person civilly and to release him 
from civil commitment are both based on his welfare and protec- 
tion or the protection of others. It is the different/ more 
stringent standards that incompetent defendants must meet to 
win release that opens the Texas statute to constitutional 
attack. LogiC/ as well as the Fourteenth Amendment/ seems to 
require that Texas, since it commits an incompetent defendant 
for his own welfare or protection or for the protection of others/ 
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release these incompetent defendants whenever their welfare or 
protection or the protection of others no longer necessitates 
their confinements 

It is therefore recommended that Article 46.02 of the Texas 
Code of Criminal Procedure be amended to provide that all incom- 
petent defendants who have been involuntarily committed under 
Article 46.02 are eligible for release from confinement when- 
ever they do not require hospitalization for their welfare and 
protection or the protection of others • 

In Jackson v. Indiana the Supreme Court also held that Indiana's 
indefinite commitment of the defendant solely because of his 
incompetency to stand trial violated due process of law guaran- 
teed by the Fourteenth Amendment. More specifically, the Court 
hold that a state cannot confine a person who has been charged 
with a crime and committed solely on account of his incapacity 
to stand trial for any period longer than is reasonably neces- 
sary to determine whether there is a substantial probability that 
he will attain that capacity in the forseeable future; and that, 
even if the person will probably soon be able to stand trial/ 
there must be progress toward that goal to justify his continued 
commitment. Although the Court declined to set arbitrary limits 
on the length of a time a person may be confined, the implica- 
tion seems clear: an incompetent defendant cannot be confined 
any longer than it takes to determine if he will become competent 
in the near future; further more, an incompetent defendant for 
whom it has been determined that there is a substantial 
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probability he will become competent in the near future cannot 
still be confined unless he is visibly improving; if it is not 
shown he will become competent or if he is not progressing 
toward competency^ he must either be civilly committed (if 
possible) or released. 

It should be emphasized that this part of the Court's holding 
pertains to commitments based on incompetency to stand trial 
alone; it does not apply to commitments based on dangerousness, 
or the need for care, treatment, and the like. Thus, in states 
like Texas that do not base their commitment of incompetent 
defendants on mere incompetency, this due process holding has 
little if any effect. 

The Courtis decision on this point was aimed at the automatic 
commitment of defendants found incompetent to stand trial. 
Statutes requiring the automatic or mandatory commitment of an 
incompetent defendant until he becomes competent t-aoitly assume 
that hospitalization will facilitate the defendant's recovery and 
minimize the time his trial is delayed. Due process requires, 
according to the Court, that the nature and duration of his 
commitment bear some reasonable relation to the purpose of his 
commitment. When the purpose of the commitment is to help the 
defendant become competent, commitment can have no relationship 
to this purpose if the defendant can never become competent, 
regardless of the nature or duration of his commitment. The 
Court is simply saying, then, that it is unconstitutional to 
commit a person to a mental institution for a specific purpose 
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when there is no reason to believe it is possible to achieve 
that purpose* 

The impact of this part of the Court's decision is pretty much 
the same as that of the first part; the automatic/ indefinite 
commitment of incompetent defendants is unconstitutional. What 
is significant about the second part is that even if a state 
tries to justify the commitment of an incompetent defendant on 
the ground of providing treatment to facilitate his recovery 
of competency (as some 40 states tacitly do now) , it cannot 
confine him indefinitely / but only as long as there is a sub- 
stantial probability he will become competent in the foreseeable 
future, and only as long as he is making progress toward compe- 
tency. 

Should a state (like Texas, for example), faced with the prospect 
of being unable to commit incompetent defendants who are not 
dangerous to others or in need of protection for themselves, or 
with the prospect of having to release those incompetent defen- 
dants who are no longer dangerous to others or in need of pro- 
tection themselves, decide to commit incompetent defendants on 
the basis of facilitating their recovery, this due process 
holding would come into play and limit severely the time it 
could constitutionally confine such defendants. 

This holding, like the equal protection holding, is especially 
relevant to mentally retarded persons • In effect it precludes 
a state from involuntarily committing mentally retarded persons 

ERIC 37 



found incompetent to stand trial/ unless the individual is 
civilly commit table, F' ^ thermore, it seems to compel a state 
either to release all mentally retarded defendants who have 
t :!n committed solely because of their incapacity to stand 
trialf or to coitffnit them under civil commitment statutes if 
necessary* 
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PROCEDURAL PROBLEMS 



So far we have looked at the circumstances under which a 
mentally retarded defendant should be adjudged incompetent to 
stand trial and at the justifications for and permissible length 
of the commitment of a mentally retarded defendant who is 
adjudged incompetent. Now we will briefly look at some of the 
more important procedural problems involved in the determina- 
tion of incompetency and in the disposition of incompetent 
defendants. Suggested reforms in these areas will also be 
outlined. 

Detecting Mentally Retarded Defendants and Raising the Issue 
of Incompetency 

All jurisdictions appear to allow the defendant^ the prosecution, 
or the court, on its own initiative, to raise the issue of the 
defendant's competency to stand trial. In fact, the Supreme 
Court in Pate v. Robinson made it clear that all parties have 
a duty to raise the issue of incompetency whenever there is any 
evidence of incompetency. Since the trial of an incompetent 
defendant violates his due process right to a fair trial, and 
since it is difficult if not impossible to make accurate retro- 
spective determinations of incompetency, the Court held that, 
whenever there was a " bona fide doubt" about the defendant's 
competence to stand trial, the court must conduct a competency 
hearing before proceeding to trial. Thus, not only may the 
defendant, his counsel, the prosecution, or the court raise the 
issue of incoi petency, but a failure to raise the issue and 
determine the defendant's competency where there is some 



evidence of his incompetency may very well violate due process 
and render the trial and conviction of the defendant unconsti- 
tutional. Courts and prosecutors, as well as defense counsels, 
must be on the alert for mentally incompetent defendants; if 
they are not detected before or during trial, their competency 
to stand trial cannot be determined, and their tricil and con- 
viction may be invalid. 

Avoiding unconstitutional trials and convictions of the mentally 
retarded presents an especially difficult problem to the courts 
and the prosecutors. At present, it seems that many mentally 
retarded persons are tried, convicted, and sentenced without 
ever having their competency to stand trial determined. For 
example, in their 1966 survey of mentally retarded federal 
prisoners. Brown and Courtless found that for 92% of the men"- 
tally retarded prisoners the issue of their competency to stand 
trial was not even raised. Several reasons may account for the 
widespread failure to inquire into the competency of mentally 
retarded defendants. Most, if not all, jurisdictions have no 
systematic procedure for testing ti.e intelligence of an accused 
before or during trial, leaving the detection of a defendant's 
mental retardation to chance. Unless the defendant behaves in a 
bizarre manner, or a medical record revealing his retardation is 
brought to the attention of the court, or an attorney, or unless 
the judge, the prosecutor, or the defense counsel is insightful 
enough to suspect mental retardation, it would seem highly unlikely 
that a mentally retarded defendant who does not point out his own 
retardation will have his condition recognized and his competency 
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to stand trial determined. The swift, routine manner in which 
so many accused persons are processed through the courts — 
usually a guilty plea takiig only a few minutes in court — 
reduces even more the probability that a defendant's mental 
retardation will be noticed and his competency questioned. 

What may be the most significant reason for the failure of 
everyone concerned — defense counsel, prosecution, and court 
alike — to raise the issue of a mentally retarded person's 
competency to stand trial is the common misunderstanding of 
what competency to stand trial requires. Many judges and 
lawyers, it seems, confuse the issue of competency with the 
issue of criminal responsibility. As a result, if a defendant 
appears to know right from wrong (the usual test of criminal 
responsibility) , no one will bother to inquire into his capacity 
to stand trial. As we have seen, however, competency requires 
the ability to understand the nature of the criminal proceedings 
and to participate intelligently in the defense. Although a 
mentally retarded person may have some ability to distinguish 
right from wrong, such ability is no guarantee that he possesses 
the mental capacity to stand trial. Through training, condition 
ing, or the like, a mentally retarded individual may acquire a 
sense of what kind of conduct is socially unacceptable and, 
therefore, wrong, yet he may lack the intelligence to partici- 
pate effectively at his trial. However, as long as the courts, 
defense lawyers and prosecutors think of competency to stand 
trial in terms of criminal responsibility, even if they recog- 
nize that the defendant is intellectually deficient, there will 



always be the danger that mentally retarded persons will be 
tried and convicted without their competency to stand trial 
even questioned, let along judicially determined. 

What then, can be done to insure that the question of a men- 
tally retarded defendant's competency to stand trial will be 
raised and determined, one way or another, before he is tried 
and convicted? Obviously, the surest way to detect mentally 
retarded defendants would be to test the intelligence of all 
defendants before trial and screen out for a competency deter- 
mination all those defendants whose IQs fall below some pre- 
determined level. As a practical matter, though, a universal 
testing program seems prohibitively expensive; in addition, 
the increase in the number of competency hearings that would 
inevitably result would burden the courts considerably; lower- 
ing the cut-off point would reduce the burden on the courts 
though some defendants with higher IQs, but nevertheless 
incompetent to stand trial, might be tried and convicted. 
Further, if the number of mentally retarded defendants who are 
detected by this hypothetical program and subsequently found 
incompetent to stand trial turns out to be small, the program 
would seem to be a misallocation of the relatively scarce re- 
sources for the administration of cr inal justice — a case 
of too much for toe little. Finally, the problem of detecting 
incompetent defendants is not restricted to mentally retarded 
persons, but includes all sorts of mentally disabled persons. 
Thus, universal intelligence testing would detect only one type 
of potentially incompetent defendants. It would seem more 



appropriate to set up a program that attempts to identify 
all mentally incompetent defendants, but since such a program 
would require psychiatric examination of all defendants before 
trial, it, even more so, seems prohibitively expensive. 

In the end, the responsibility for detecting mentally retarded 
defendants and for insuring that their capacity to stand trial 
is determined before they are tried will most likely fall on 
defense lawyers, prosecutors and the courts. The first step 
in carrying out this task is for them to recognize that compe- 
tency to stand trial has its own requirements and that the test 
for competency is distinct from the tests for criminal responsi- 
bility. Once all those involved in a criminal proceeding are 
aware that a defendant's competency to stand trial depends on 
his ability to participate effectively at his trial, they should 
be better able to identify incompetent defendants, especially 
mentally retarded incompetent defendants. The legal profession 
must accept the responsibility for educating its members about 
competency. It is, therefore, recommended that the legal pro- 
fession — particularly the criminal bar — undertake a program 
of informing defense lawyers, prosecutors, and judges that com- 
petency requires that a defendant be able to participate effec-- 
tively at his trial, not simply that he know right from wrong, 

The next step is rlso educational though perhaps more difficult. 
Simply knowing the correct requirements for competency will not 
be enough to insure that all mentally retarded defendants will 
be identified and found incompetent to stand trial before they 
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are tried. What is needed is a better understanding of both 
mental retardation and its effect on a person's competency to 
stand trial. Unfortunately, there seems to be very little infor- 
mation about mental retardation or its relationship to competency 
available to defense lawyers, prosecutors, or courts. It is, . 
therefore, recommended that those concerned with mentally retard- 
ed criminal offenders disseminate to as many criminal lawyers, 
prosecutors, and judges as possible whatever information is 
available (or will be) concerning the identification of mental 
retardates and the impact of mental retardation on a person's 
ability to function effectively. 

The medical and psychiatric professions also have a part to 
play in the detection of mentally retarded incompetent defendants, 
for they, too, have been accused of failing to distinguish between 
the requirements for competency to stand trial and for criminal 
responsibility. If a doctor or psychiatrist who examines an 
alleged incompetent defendant inquires into the defendant's 
ability to distinguish right from wrong, not his ability to 
understand the criminal proceedings and act in his own defense, 
then the medical or psychiatric report will not provide the court 
with a true basis for determining competency. Since it is the 
unfortunate practice in many courts to accept the medical or 
psychiatric conclusions without further question, a report find- 
ing the defendant "sane" may mean only that he knows right from 
wrong, yet may nevertheless induce the court to find the defen- 
dant competent to stand trial. In this way, it is conceivable 
that many mental retardates are forced to stand trial even 
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though they may be legally incompetent. To avoid this^ the 
medical and psychiatric professions should attempt to educate 
their members about the functions and requirements of competency 
to stand trial. Such an undertaking would have special rele- 
vance to mentally retarded defendants, for they may be the very 
ones who are found competent to stand trial on the basis of 
medical or psychiatric examinations that looked into only their 
knowledge of right and wrong, not their ability to understand 
and perform, 

« 

Psychiatric Examination Before Competency Adjudication 
Once the issue of the defendant's competency to stand trial is 
raised, the criminal proceedings are suspended so that the 
defendant can be examined. Under the prevailing practice, the 
defendant is committed to a mental health facility for an exten- 
sive evaluation. Normally, he is committed for 90 days or less. 
In Massachusetts, when the issue of a defendant's competency is 
raised, he is immediately examined in the courthouse by forensic 
psychiatrists and is not committed to a mental health facility. 
The District of Columbia has adopted a similar procedure, but 
in most states the defendant is automatically committed for a 
pretrial mental examination. 

For many defendants the automatic hospitalization for a pretrial 
evaluation of competency may result in an unconstitutional de^^ri- 
vation of liberty. 

In the first place, a defendant who is automatically hospitalized 
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for a competency examination may be deprived of his right to 
bail. Although there is no federal constitutional right to bail 
in all cases r there is a federal statutory right to have bail 
set in all non-capital cases. Further/ about 40 states provide, 
either in their statutes or in their cons titutions , an absolute 
right to pretrial release in non-capital cases. (Article I, 
section 11 of the Texas Constitution contains such a right.) 
But once the issue of competency is raised/ the setting of bail 
is deferred/ and the defendant is committed to a mental health 
facility. Generally, the only legitimate reason for denying 
bail to a defendant is the likelihood that he will fail to 
appear at trial. The fact that a defendant has been ordered to 
undergo a mental examination/ however/ does not necessarily 
imply that he is unfit for bail. The reasons for ordering an 
examination are obviously different than the reasons for denying 
bail. Yet in effect bail is denied automatically whenever a 
mental examination is ordered. Since the denial of bail is a 
denial of liberty/ due process would seem to require that/ at 
the very least/ the court hold a hearing to determine the defen- 
dant's fitness for release on bail before it commits him to a 
mental health facility for a psychiatric evaluation of his com- 
petency to stand trial. At this hearing/ the court should 
determine on an individual basis if the defendant qualifies for 
bail; if he doeS/ then he should be released on bail cuid ordered 
to report for psychiatric examination as an out-patient. If 
in-patient examination of the defendant is necessary/ or if 
out-patient facilities are unavailable/ then the court would 
be justified in ordering commitment. But the automatic/ 




ERIC 



general commitment of all defendants for pretrial competency 
examinations seems arbitrary and unnecessarily restrictive. 

The second objection to the automatic commitment for pretrial 
competency examinations is that the period of confinement for 
the examination may be unreasonably long. The test for deter- 
mining the competency of a defendant to stand trial is rather 
narrow: whether he understands the proceedings against him and 
is able to participate rationally in his defense. In most cases, 
it is difficult to see why such an evaluation will take up to 90 
days. In Massachusetts, the quick examinations provided in the 
courthouse have proven to be sufficient in all but a few unusual 
cases. A lengthy commitment may, therefore, unreasonably de-- 
prive a defendant of his liberty. 

It is recommended that the states, including Texas, discontinue 
the practice of automatically committing a defendant for a com- 
petency examination and, instead, only commit those defendants 
who have been determined ineligible for bail, or who for some 
medical or other legitimate reason cannot be examined on an 
out-patient basis; and that these states, when they do commit a 
defendant for a pretrial competency evaluation, confine him for 
as short a period as is reasonably necessary to evaluate his 
competency. 



These reforms should serve to safeguard the rights of many 
mentally retarded defendants. In general, the probability that 
mentally retarded defendants would fail to appear at trial if 
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released for out-patient examinations seems small; therefore, 
most of these mental retardates would be eligible for release 
on bail, rather than automatically committed. Also, since the 
psychiatric evaluation of a mental retardate's competency to 
stand trial should not require an extensive period, certainly 
not 90 days in most cases, mental retardates who are committed 
for competency evaluations would be confined for a much shorter 
period of time than they are under present laws and practices. 

4.3 Hearing on the Issue of Incompetency 

After an allegedly incompetent defendant has undergone a pretrial 
psychiatric examination, the court then holds a competency hear- 
ing, at which the competency of the defendant is determined. If 
there is any evidence pointing to a defendant's incompetency, the 
Supreme Court has held that a competency hearing is constitution- 
ally required. However, since all jurisdictions do provide for 
a competency hearing, all states would appear to comply with this 
constitutional requirement. 

It is in the quality of the competency hearings that problems 
arise. Due process requires that any person facing a loss of 
liberty be accorded a full and fair hearing. Since a finding of 
incompetency may result in commitment to a mental institution — 
surely, a loss of liberty — due process requires a full and fair 
hearing on the issue of incompetency. The chief difficulty with 
many competency hearings is that the court simply accepts the 
conclusions of the doctors or psychiatrists who examined the 
defendant. Yet the determination of incompetency is ultimately 
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a judicial rather than a medical finding* The tests for com- 
petency to stand trial are essentially legal; indeed some 
have argued that the tests for competency are so legal in 
nature that psychiatrists or doctors should not even partici- 
pate in the determination of competency. In any event, it is 
essential that the court not just acquiesce in a medical or 
psychiatric report, but make an independent, informed decision 
about the defendant's competency. 

Thus, to guarantee that a defendant is accorded his due proces 
right to a full and fair competency hearing, the court must 
possess adequate information upon which to base its decision; 
it must hold a full evidentiary hearing; the defendant must be 
represented by counsel and have an opportunity to examine all 
witnesses testifying about his competency and to present evi- 
dence; and the prosecutor must also have an opportunity to 
examine all witnesses and present evidence. 

The most important requirement, though, is for the court to 
reject the conclusionary findings of the experts and examine 
carefully the medical and factual bases underlying those find- 
ings. For mentally retarded defendants, this is especially 
important, since lawyers, judges, or even jurors should be 
able to determine the ability of a mental retardate to partici 
pate effectively at his trial equally as well, if not better 
than, psychiatrists* Observing the individual function at the 
competency hearing should provide a more accurate basis for 
judging his competency to stand trial than a psychiatric 



examination in a mental hospital. 



It is, therefore, recommended that courts discontinue the 
practice of perfunctorily accepting the conclusions of the 
doctors or psychiatrists who examine the defendant, and con- 
duct a full and fair evidentiary hearing to reach an indepen- 
dent, informed decision on the question of the defendant's 
competency. 

Periodic Examination of Committed Incompetent Defendants 
Under the Supreme Court's recent holdings in Jackson Indiana , 
it is no longer constitutionally permissible to commit a defen- 
dant found incompetent to stand trial for an indefinite period* 
However, present law inadequately insures that defendants will 
be tried when they in fact become competent, or will be released 
when a reasonable period necessary to determine if they will 
become competent in the forseeable future expires or when they 
are not making progress toward competency* Most statutes place 
the responsibility for determining if the defendant has recover- 
ed competency on the superintendent of the mental institution, 
to which he is conunitted. Placing this discretion in the hands . 
of the superintendent seems inappropriate. Not only may the 
superintendent, typically an already overburdened administrator, 
be too busy or too understaffed to make sufficiently thorough 
examinations to determine whether a defendant has recovered 
competency; but also the superintendent and his staff of physi- 
cians are medical experts, yet the question of whether a defendant 
has become competent to stand trial is essentially a legal question 
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more appropriately placed in the hands of the court • Even if 
the standards for releasing an incompetent defendant are changed 
to reflect the defendant's dangerousness or need for care and 
protection (as they should be to comply with Jackson v. Indiana ) , 
the superintendent is still an inappropriate person to make the 
decision, for it, too, is essentially legal and not medical. 

Although incompetent defendants committed to a mental institu- 
tion can seek their release through a habeus corpus petition, 
the mere right to bring a habeus corpus petition seems inadequate 
to insure that incompetent defendants will not be confined un- 
necessarily. Many defendants will lack the legal sophistication 
to initiate habeus corpus proceedings; they will also have dif- 
ficulty in obtaining the assistance of counsel/ especially while 
they are confined in an institution. 

Finally, under the requirements of Jackson v. Indiana , a defen- 
dant can only be committed long enough to determine if he will 
become competent in the forseeable future and then only as long 
as he continues to progress toward competency. Since these re- 
quirements do not exist yet in most states, there are no estab- 
lished procedures for complying with them. The superintendent 
of the fi^ontal institution is equally ill-suited to insure com- 
pliance with these new, more time-consuming, legalistic require- 
ments. Habeus corpus would also be inadequate. 



What is needed, then, is a periodic judicial inquiry and deter- 
mination of a defendant's likelihood of becoming competent, of 
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his progress toward competency, and, ultimately, of his recovery 
of competency. Several lower federal courts have already sug- 
gested that the court committing an incompetent defendant has a 
duty to inquire "from time to time'* into a defendant's condition 
and determine if he has become competent to stand trial • But 
in light of Jackson v. Indiana a more formal, routine system of 
judicial inquiry seems obligatory • Therefore, it is recommended 
that statutes be enacted requiring the court to inquire into 
the defendant's condition at stated intervals; for example, a 
court could be required to hold a hearing three months after 
the defendant has been committed to determine if there is a sub- 
stantial probability that he will become competent in the for- 
seeable future; and to hold hearings every six months there- 
after to determine if the defendant has recovered competency or 
is at least progressing toward competency. 

Such mandatory inquiries into the status of committed incom- 
petent defendants should serve to guarantee that mentally retard- 
ed defendants are not confined when there is very little possi- 
bility that they will become competent to stand trial and when 
they are not in fact improving in the direction of competency. 
For most mental retardates, a commitment until they become com- 
petent amounts to a life sentence. Jackson v. Indiana prohibits 
such commitments. Periodic judicial inquiry would insure that 
such commitments do not happen. 
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5.0 MENTAL RETARDATION AND CRIMINAL IRRESPONSIBILITY 



In this section we are concerned with the concept of criminal 
irresponsibility and its consequences for the mentally retarded. 
Since medieval times the Anglo-American criminal law has ex- 
empted an indefinite group of mentally disabled persons from 
criminal responsibility on the ground of "insanity." Commonly 
known as the defense of insanity, this exemption is perhaps 
one of the most widely discussed yet least agreed upon topics 
in the whole of criminal law. Most of the arguments have cen- 
tered around who should be included in the class of mentally 
disabled persons eligible for the defense of insanity and how 
the legal rules should be framed to define this class. Scant 
attention, however, has been paid to the mentally retarded. 
Very few have tried to say whether mental retardation, by 
itself, should or should not relieve a defendant of liability 
for his otherwise criminal conduct. In fact, it is not certain 
if the existing legal rules for the insanity defense recognize 
mental retardation as a basis for excusing a defendant from 
criminal liability. Our problem, then, is to determine how 
this insanity aefense affects the mentally retarded, and how, 
if advisable, it should be modified to take into account the 
special problem of mental retardation. 

At the outset, it should be pointed out that "insanity" as 
used in reference to the defense of insanity is strictly a 
legal term, with no corresponding medical or psychiatric mean- 
ing. ("Insanity" is also used, again as a legal term, to 
refer to other types of mental incompetence, such as to stand 
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trial or to justify civil commitment.) Here, howeveri we are 
concerned with insanity as a defense to a criminal prosecution. 
In this context, "insanity" means something like "...that degree 
or quality of mental disorder which relieves one of the criminal 
responsibility for his actions." 

It should also be pointed out that the insanity defense is not 
exactly a defense to a criminal prosecution. This is true at 
least in the sense that other defenses to a criminal prosecutioni 
such as the defense is interposed, the defendant is released 
outright. A successful insanity defense, however, usually re- 
sults in the commitment of the defendant to a mental institution 
until he recovers his sanity. The defense of insanity is unique, 
then. A jury verdict or judicial finding of "not guilty by reason 
of insanity" brings an end to the criminal prosecution, but does 
not usually bring about the release of the defendant. 

The concept of criminal responsibility, or, as we have been 
calling it, the defense of insanity, is also unlike the concept 
of mental incompetency to stand trial. Though both halt the crim- 
inal proceedings against the defendant, a finding of incompetency 
to stand trial merely suspends the proceedings until the defendant 
becomes competent, while a finding of "not guilty by reason of 
insanity" ends the proceedings forever. Though both usually result 
in the commitment of the defendant, an incompetent defendant must 
still stand trial after he is released from commitment, while a 
defendant acquitted on the basis of the insanity defense will 
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usually go free (unless civilly committed) after he is 
released. Finally, though both are concerned with the mental 
disability of a defendant, the function of incompetency laws 
is to prevent, for reasons of fairness and humanity, the trial 
of a person who is mentally incapable of understanding the 
criminal proceedings and of participating in his trial. The 
function of the insanity defense is essentially to relieve 
from criminal responsibility and the penal sanctions that may 
follow a conviction, a^ person who was mentally disabled at 
the time he allegedly committed the criminal offense. 

Yet, for the mentally retarded the insanity defense, despite its 
different operation and function, presents many of the same 
basic problems as the laws of incompetency. First, there is 
the question of whether mental retardation is or should be 
the kind of mental condition that excuses a person from crim- 
inal responsibility for his acts. If so, then what degree of 
mental retardation is, or should be necessary to excuse the 
defendant. Also, how can the legal rules for the defense of 
insanity be formulated to accomodate mental retardation. Second, 
if a mentally retarded person is excused from criminal respon- 
sibility, under what circumstances is it permissible for the 
state to coiTDTtit him to a mental institution, and under what 
circumstances should the state commit him. Must the mentally 
retarded person be dangerous to himself or to society. Can 
rehabilitation justify committing him. Doies the mere fact that 
he successfully pleaded the defense of insanity authorize the state 
to commit him to a mental institution. Third, for how long can the 
state confine a mentally retarded defendant acquitted through 
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the ^defense of insanity? The comirdtment of an "insane" mentally 
retarded defendant until he becomes "sane," like the commitment 
of an incompetent mentally retarded defendant until he becomes 
competent, amounts to a life sentence. Does Jackson v. Indiana 
have any potential impact on the commitment and confinement of 
mental retardates who successfully pleaded the defense of in- 
sanity? Finally, some procedural aspects of the insanity 
defense are of special concern to the mentally retarded, 

5.1 Legal Standards for Criminal Responsibility 

Today there are a variety of legal standards or tests that are 
applied for the defense of insanity. Several jurisdictions use 
more than one of the tests; some have developed their own varia-* 
tions of the tests. Although the debate over which test is best 
has been going on for a century or so and has engaged all kinds 
of judges, lawyers, legal scholars, commissions, psychiatrists, 
philosophers, and sociologists, there is perhaps less agreement 
today about the correct test than there ever has been. While 
some call for the enlargement of the class of persons eligible 
for the defense of insanity, others argue that the defense should 
be abolished altogether. One problem is that many disagree even 
about the purposes of the insanity defense. This disconsensus 
over the purposes of and tests for criminal irresponsibility 
makes it difficult, if not impossible, to decide the critical 
questions concerning the mentally retarded .and criminal irres- 
ponsibility. Should mental retardation qualify for the de- 
fense of insanity and, if so, which legal standard is most 
suitable for mentally retarded defendants? Some insight 
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can be gained from a look at the various tests for the insanity 
defense and at their application to mental retardation. 

In the overwhelming majority of jurisdictions in this country, 
what is known as the M'Naghten rule has long been used as the 
test for the defense of insanity^ Almost two-thirds of the 
states, the federal jurisdiction, and the military apply the 
M*Naghten rule, which says that a defendant is not criminally 
responsible if, at the time of committing the act, he was labor- 
ing under such a defect of reason, from disease of the mind, as 
not to know the nature and quality of the act he was doing, or 
if he did know it, he did not know what he was doing was wrong — 
in common parlance, the "right from wrong" test. There are two 
alternative tests to €he M*NaghtGn rule; did -the defendant know 
the nature and quality of the act; or did he know that the act 
was wrong. However, the most common fom of the test is "..iwhe- 
ther the defendant had the capacity to know right from wrong in 
respect to the particular act charged." In any event, the emphasis 
is on knowing, on the cognitive function. More important, however, 
is that the test also requires that the defendant have a mental 
disease that so impaired his reason that he lacked the capacity 
to know right from wrong. 

Theoretically, then, the requirement of a mental disease as the 
caus6 of the defenctive reasoning would seem to foreclose in 
M'Naghten jurisdictions the availability of the insanity defense 
for the mentally retarded. There has never been a clear and 
comprehensive determination of what type of mental disease is 
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required to satisfy the M'Naghten rule^ however. Jlome have 
asserted that only certain psychoses will suffice. However, 
the general rule seems to be that mental defects can qualify 
as mental diseases under the M'Naghten test. To qualify, though, 
a mental defect must have caused the defendant's lack of capacity 
to know the nature and quality of the act, or that the act was 
wrong. Some courts have noc allowed intellectual deficiency to 
satisfy the M'Naghten rule. However, more courts seem to have 
allowed it, and those that have, have indicated that the defen- 
dant's mental deficiency must be so severe as to deprive him 
of the knowledge required by the M'Naghten rule. The Georgia 
Supreme Court has said that, to qualify it i« iiOL enough that 
the defendant "...had a mentality of a child nine or ten years 
old; he must be an idiot." The Wisconsin Supreme Court has 
accepted "feeblemindedness" as a basis for exculpating the 
defendant under the M'Naghten rule. 

Under the M'Naghten rule, at best, mental retardation may qualify 
in some jurisdictions) at worst, the emphasis on knowing and the 
requirement of a mental disease operates to exclude mental retar- 
dates automatically. Of all the various tests for the insanity 
defense, the M'Naghten rule seems to ignore the special condition 
of mental retardation the most. 



In somewhat less than half of the jurisdictions that follow the 
M'Naghten rule, a second test — commonly called the "irresis- 
tible impulse" test — is also applied to the defense of insanity. 
Broadly, under the "irresistible impulse" test, a defendant will 
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be found "not guilty by reason of insanity" if he had a mental 
disease that prevented him from controlling his conduct. Under 
this test, the insanity defense is still available, even if the 
defendant knew what he was doing and that it was wrong. The 
"irresistible impulse" test is a lack-of-control test, requir- 
ing the defendant to be unable, because of mental disease, to 
choose between right and wrong. It is a test of the defendant's 
capacity for self-control or free choice and the label "irresis- 
tible impulse" is a bit inaccurate. 

Here, too, the requirement of a mental disease may disqualify 
mental retardation as a basis for fulfilling the "irresistible 
impulse" test. Again, however, there is no definitive statement 
about what kinds of mental disabilities will qualify. Since the 
test is used in conjunction with the M'Naghten test, it is likely 
that the same mental conditions that will satisfy M*Naghten will 
also satisfy the "irresistible impulse" test. Therefore, in some 
jurisdictions at least, mental retardation may serve to relieve a 
defendant from criminal liability under the so-called "irresis- 
tible impulse" test. The troublesome question, however, is whether 
mental retardation as such can be shown to reduce a person's capa- 
city for self-control enough to satisfy the test, which as a gen- 
eral rule does not seem to require an absolute loss of self-control. 
For a successful insanity defense, a mentally retarded person must 
at least persuade a jury that his disability so impaired his self- 
control that under the circumstances he was unable to resist com- 
mitting the criminal act. Exactly how much of an opportunity the 
mentally retarded has to succeed under this test depends, of 

59 



course, on the severity of his retardation. In most cases it 
will also depend on the availability and willingness of psychi- 
atrists to testify about the effect of mental retardation on 
his capacity for self-control. Since most psychiatrists may 
not be ready to say that mental retardation can reduce a person's 
self-control to the point where he cannot resist the urge to commit 
a crime, a mentally retarded person may find it difficult to 
assert successfully the insanity defense under the ^'irresistible 
impulse" test. 

The third test for the insanity defense was adopted by New 

Hampshire in 1871. According to the New Hampshire Supreme Court, 

a defendant was to be found not guilty by reason of insanity if 

his crime "...was the offspring or product of mental disease." 

However, for over 80 years no other jurisdiction adopted the New 

Hampshire rule. In 1954, the United States Court of Appeals 

for the District of Columbia, in the now-famous case of Durham 

V. United States , held "...that an accused is not criminally 

responsible if his unlawful conduct was the product of mental 

5 

disease or defect." The "product" rule, or Du rham rule, was 
heralded by many as a salutary departure from the restrictive- 
ness of the M'Naghten and "irresistible impulse" tests. Since 
then, however, only Maine and the Virgin Islands have adopted 
the Durham test, and several appellate courts have expressly 
rejected it. 

By using the term "mental defect," the Durham rule seems to 
recognize mental retardation as a basis for establishing the 
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insanity defense ♦ The Durham opinion even explained that a 
mental defect, as opposed to a mental disease, was a condition 
that is incapable of improving or deteriorating — which surely 
includes mental retardation. After Durham , everyone thought 
that non-*psychotics, including the mentally retarded, would 
now be eligible for the insanity defense in the District of 
Columbia. it would seem obvious that a mentally retarded person's 
criminal act could be the "product" of his mental retardation, 
thus qualifying him for a finding of not guilty by reason of 
insanity. 

Apparently, however, it has not quite worked out this way. For 
example, a study of instructions given to District of Columbia 
juries hearing insanity defenses found that the jurors were not 
even told^that non-psychotic mental conditions could satisfy the 
test for the defense of insanity. More importantly, however, the 
District of Columbia Court of Appeals in subsequent attempts to 
clarify and explain the Durham test has restricted the scope of 
the test, perhaps enough to exclude the mentally retarded from its 
coverage. In response to criticism that the term "product" was too 
vague and unmanageable, the court said that "product" means "...but 
for this disease the act would not have been committed." Thus, the 
definition of product became a but-for test of causation. For a 
mentally retarded defendant, it would seem more difficult to per- 
suade a jury that except for his retardation he would not have com- 
mitted the crime than to persuade them that the crime was a product 
of his retardation. Though it is perhaps a matter of semantics, 
the but-for phrasing does require a close relationship between the 
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act and the mental condition, whereas the use of "product" indi- 
cates that perhaps the act and the condition need not be so 
closely related. This critical limitation on the scope of th^ 
Durham test, at least for the mentally retarded, came in 1962 
when the court tried to explain the term "mental disease or de- 
fect." It said that "...mental disease or defect includes any 
abnormal condition of the mind which substantially impairs behavior 
controls." Thus, the Durham rule now requires that the defendant's 
"mental defect" substantially affect his "behavior controls." It is 
this requirement of behavioral consequences that might make it hard 
for many mentally retarded defendants to assert successfully the 
insanity defense under the Durham rule. For the extent to which 
mental retardation impairs volition is largely uncertain, and psy- 
chiatrists may be unwilling to testify that the defendant's retar- 
dation had in fact substantially impaired his behavioral controls. 

Perhaps it is in psychiatry that the real difficulty in the 
application of the Durham rule to the mentally retarded lies. 
Behind the Durham rule was the idea that the M'Naghten and "irre- 
sistible impulse" test were too restrictive, that their entire 
focus on the cognitive and volitional elements failed to take 
into account modern developments in psychiatry telling us the 
mind was not so simple, but a functional unit, and that it was 
time to open up the insanity defense and let psychiatrists testify 
about the nature of mental diseases and defects and their relation- 
ship to criminal behavior. Until psychiatry is ready to say what 
the relationship between mental retardation and deviant behavior 
is, however, the Durham rule will probably not be of much use to 
the mentally retarded defendant. 
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In 1955, the American Law Institute in its Model Penal Code 
proposed a fourth test for the defense of insanity. A modern- 
ized blend of the M'Naghten and "irresistible impulse" tests, 
the AiL*I«'s "substantial capacity" test reads as follows t 

A person is not responsible for criminal 
conduct if at the time of such conduct as a 
result of mental disease or defect he lacks 
substantial capacity either to appreciate the 
criminality of his conduct or to conform his * 
conduct to the requirements of law. 

The A.L»I, test focuses on impairment of cognition and impairment 

of volition. Unlike M'Naghten and "irresistible impulse" however, 

the A.L.I, test requires only a lack of substantial capacity, not 

a complete impairment of cognitive or volitional capacities. The 

A.L*I« test also uses the term "appreciate" instead of "know", 

thereby indicating that the emotional or affective aspects of a 

defendant's personality are relevant. In the "conform" part of 

the test, it is clear that the loss of volitional capacity does 

not need to be sudden or spontaneous, as was often thought to be 

required under the "irresistible impulse" test, but may be the 

result of brooding or reflection. On the whole, the A.L.I, test 

is not very different than the Durham test as modified to require 

behavioral consequences. 

So far, eight out of ten United States Courts of Appeal have 
approved of the A.L.I* test; five state legislatures have enacted 
versions of the A.L.I, test; and at least three state courts have 
adopted the test (though at least three other state courti^ have 
rejected it.) In general most commentators seem to approve of 
the test, although it has its critics. It seems likely that more 
.^^legislatures and courts will adopt the A.L.I, test in the future. 



probably because it does not radically depart from M'Naghten 
and "irresistible impulse" while allowing for more modern 
psychiatric evidence. 

It is still uncertain how mentally retarded defendants will be 
treated under the A#L.I. test* Explicit use of the tem "mental 
defect" does of course, imply that mental retardation is a qual- 
ifying mental disability, (The Illinois statute adopting the* 
A.L#I. test replaces "mental disease or defect" with "mentally 
ill/* thus perhaps excluding mental retardation altogether.) 
Also, since the A.L#I. test requires less impairment of the 
cognitive or volitional functions than is required by the 
M'Naghten or "irresistible impulse" tests, the mentally retar- 
ded should have a better chance of showing that their retardation 
qualifies them for the defense of insanity. For mental retardates, 
then, the A.L.I, test seems a clear improvement over the M'Naghten 
and "irresistible impulse" tests, though it may not be more advan- 
tageous than the Durham rule, at least in its unmodified form. 

5,2 Should the Mentally- Retarded Not Be Criminally Responsible 

Any decision to enlarge the application of the insanity defense 
to include the mentally retarded should be made in light of the 
purposes of the insanity defense. If the purposes of the insanity 
defense would be served by excusing some or all mentally retarded 
defendants from criminal responsibility, then we should consider 
reformulating the legal tests for the insanity defense to recog- 
nize explicitly that mental retardation may be a basis for estab- 
lishing the defense. If exampting the mentally retarded from 
O 64 
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criminal responsibility does not further the aims of the 
insanity defense, however, there is no justification for 
changing the legal rules on behalf of these defendants. As 
it stands now, however/ the legal rules are ambiguous, neither 
including nor excluding the mentally retarded from the class of 
; mentally disabled persons the criminal law will not hold respon- 
sible for criminal acts. 

One view of the purpose of the insanity defense is that it 
"..•authorizes the state to hold those ^who must be found not to 
possess the guilty mind ( mens rea ) * , even though the criminal 
law demands that no person be held criminally responsible if 
doubt is cast on any material element of the offense charged." 
Since the state must prove that an accused had the requisite 
mental state at the time the offense was committed before it 
can convict and punish him, an accused whose mental condition 
prevented him from forming the requisite state of mind (the 
"guilty mind") could not be convicted and punished, even though 
he did in fact commit the crime. The insanity defense^ under 
this view, serves to justify the commitment of persons who could 
not otherwise be committed because they could not be criminally 
convicted; it is a device whereby certain persons are singled 
out for commitment as an alternative to outright release. 

In theory, at least, this view of the function of the insanity 
defense has some merit. Undoubtedly, there are many cases in 
which the circumstances giving use to the insanity defense 
would also warrant a finding that the defendant did not commit 
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the criminal acts with the state of mind required to convict 
him of the crime charged. But there are also cases — for 
example, a prosecution for a strict-liability crime — where 
the insanity defense is available, although no particular mental 
state is required for conviction • Further, this function of the 
insanity defense seems inappropriate where the test for the de- 
fense depends on behavioral control* A defendant may have 
ample understanding of the nature and quality of his criminal 
acts and therefore in all likelihood the requisite mens roa also, 
but he may nevertheless be found not guilty by reason of insanity 
if he was unable to resist the urge to commit the acts or to 
conform his conduct to the requirements of law. As a practical 
matter, however, this view of the purpose of the insanity defense 
seems contrary to the operation of the insanity defense. In most 
cases, it is the defendant, not the state, asserting the insanity 
defense; if the alternative to the insanity defense was outright 
acquittal, the state, not the defendant, would seem to be the one 
asserting it. Under this view, if the defendant can prove insanity, 
he can also prove lack of mens rea, and thereby defeat the criminal 
charge. But since most courts do not allow a defendant to intro- 
duce evidence regarding his mental disease or defect to show lack 
of mens rea , p^^rhaps the courts are, by allov;ing such evidence in 
to establish the insanity defense, tacitly using the insanity 
defense as an alternative to the outright acquittal of the 
defendant due to his lack of mens rea. 

If this is the purpose behind the insanity defense, allowing the 
mentally retarded to qualify for the defense would seem to further 
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this purpose as well as allowing any other mental disability. 

Since mental retardation may prevent the requisite criminal 
state of mind from forming, there is no apparent reason not to 
single out mentally retarded persons for commitment via the in- 
sanity defense as an alternative to acquittal. It should be 
mentioned, though, that this view of the function of the de^* 
fense is essentially cynical. The insanity defense serves no 
purpose except to authorize the state to commit individuals it 
could not otheirwise commit. Thus, it hardly seems appropriate 
to expand the coverage of the insanity defense if it will only 
serve to increase the number of persons the state can commit to 
institutions. What this view of the purpose behind the insanity 
defense calls for is an expansion that allows mental disease or 
defect, including mental retardation, to negate the requisite 
mental state and thereby prevent the conviction and punishment 
of individuals lacking the mental capacity for criminal intent. 
At least it calls for the elimination of the insanity defense 
as a mechanism to separate out certain mentally disabled persons 
for commitment as an alternative to acquittal; it argues for 
treating all mentally disabled defendants alike, acquitting those 
lacking mens rea and convicting those having mens rea . 

Perhaps the better or more common view of the purpose of the 
insanity defense is that the defense enables the systems of crim-- 
inal justice to separate out for special treatment certain persons 
who would otherwise be subjected to the penal sanctions that usually 
follow convictions. In the comments to the Model Penal Code, the 



American Law Institute expressed it this way: 

What is involved specifically is the drawing of a 
line between the use of public agencies and public 
force to condemn the offender by conviction/ with 
resultant sanctions in which there is inescapably 
a punative ingredient (however constructive we may 
attempt to make the process of correction) and modes 
of disposition in which that Ingredient is absent, 
even though restraint may be involved. To put the 
matter differently, the problem is to discriminate 
between the cases where a punitive - correctional 
disposition is appropriate and those in which a 
medical - custodial disposition is the only kind 
the law should allow. 

In short/ this view says that the insanity defense serves to 

bring about commitment of the defendant in lieu of conviction 

and imprisonment. 



In light of this purpose / the question for the mentally retarded 
is whether the criminal law should separate them out for the spec- 
ial medical - custodial treatment/ or whether they should be sub- 
jected to the usual punitive - dispositional treatment. If a 
medical - custodial disposition is more appropriate for the mentally 
retarded, then the insanity defense/ the mechanism used to single 
out those for special treatment/ should be enlarged to include 
mental retardation as such. However, the analysis of what kinds 
of mentally disabled persons should be singled out for special 
treatment usually proceeds backwards. The inquiry is into what 
kinds of mentally disabled persons should iiot be subjected to the 
punitive - correctional treatment. In other words / the focus is 
on punishment; specifically/ on the kinds of persons for whom 
punishment will not serve the ends of the criminal law. The idea 
is that if punishing a certain person does not further the aims of 
criminal justice/ then he should not be punished, but given special 
treatment instead. 



One purpose of punishment^ called special deterrence^ is that 
punishment serves to deter the person punished from future crim- 
inal conduct. Since it is unlikely that an "insane" person will 
understand the significance of punishment and respond to it 
accordingly^ punishment will not deter him from future criminal 
conduct. The insanity defense, then, operates to divert these 
non-deterrables away from a punitive - correctional disposition 
and into a medical - custodial one* Certainly, non-deterrable 
mentally retarded persons should not be punished, at least not 
for the purpose of deterrence. The tough question, of course, 
is whether mental retardation does, in fact, prevent someone 
from responding to punishment by abstaining from criminal activity 
afterwards* Punishment is not expected to deter everyone sent to 
prison, as the high rates of recidivism remind ust Diverting 
"insane" persons from penal institutions on the ground that such 
persons are non-deterrable is really a matter of probability, i.e^ 
since the probability that punishment will sen/e to deter "insane" 
persons from future criminal acts is small, we will not punish 
them, but instead subject them to a process of treatment in the 
hope that it will have a greater chance of preventing future 
criminal acts? Mental retardation should, therefore, be judged 
on the basis of probabilities: is mental retardation tl-^e kind of 
mental disability that reduces the likelihood that punishment will 
succeed in deterring the person, so that treatment seesas more likely 
to succeed? If medical, psychiatric, or even statistical evidence 
can demonstrate that the probability of punishment deterring men- 
tally retarded persons from future anti-social behavior is small, 
then the penal disposition of this group for the sake of deterrence 
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is inappropriate I and the insanity defense should be enlarged to 
divert them away from penal - correctional dispositions. At 
present # though, the evidence does not appear available. In the 
more severe cases of mental retardation, common sense tells us 
that punishment may have very little chance of altering the indi- 
vidual's future behavior-, since his understanding of the signifi- 
cance and meaning of puni-shment will be, at best, slight. In such 
cases, therefore, punishment as a deterrent seems unwarranted. 

A second theory underlying punisliment is rehabilitation. Sanctions 
are imposed upon convicted defendants to alter their behavior and 
make them more useful citizens. It is assumed, however, that re- 
habilitation of "insane" persons can be accomplished better through 
a program of treatment than through the usual penal sanctions. The 
insanity defense diverts these "insane'* persons to mental institu- 
tions for rehabilitation. The same idea should apply to mentally 
retarded defendants equally as well. To rehabilitate the mentally 
retarded, a special facility or even a general mental institution 
seems obviously preferrable to the typical penal institution, es- 
pecially since most penal institutions have few, if any, facilities 
or programs for training and educating the mentally retarded. Thus, 
if rehabilitation is the goal, punishment of the mentally retarded 
is inappropriate, and the insanity defense should be used to divert 
them to more effective rehabilitative dispositions. 



Restraint of dangerous persons is another purpose of punishment. 
By incarcerating those convicted of serious crimes, society seeks 
to protect itself from those proven dangerous. The insanity 
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defense is consistent with this purpose, for a defendant who 
successfully asserts the defense is incarcerated, not for merely 
a fixed period, but usually until he is no longer dangerous. 
There is no reason to deny mentally retarded defendants the 
insanity defense under this theory of punishment, since, if 
dangerous, they will be incarcerated anyway. In fact, dangerous 
mentally retarded defendants committed via the insanity defense 
may be restrained longer than if committed via a conviction, thus, 
protecting society even more. 

Punishment is also thought to serve as a means of general deter- 
rence. By way of exampl^i, punishment of those who break the law 
reinforces the law-abiding tendencies of the general public. 
Convicting and punishing the insane, however, does not further 
this purpose, for the examples are not likely to deter those not 
involved in the criminal process unless they regard the lessons 
as applicable to them, which is unlikely unless they identify with 
the offender. Since sane or even insane persons will probably not 
identify with the insane defendant, convicting and punishing the 
insane person will not be an effective deterrent to others. Further 
more, even if punishing insane persons does serve as a deterrent, it 
is also argued that the objective of deterrence should not be pro- 
moted by punishing the insane. In other words, it is improper to 
punish the insane, and therefore irresponsible persons, solely to 
serve social functions. The insanity defense, then, prevents the 
punishment of persons who cannot serve as examples to the general 
public or who should not be punished simply to achieve social goals. 
Under this theory of punishment, there is ample reason not to 



convict and punish the mentally retarded. It seems highly un- 
likely that the general public will identify with the mentally 
retarded^ nor is it likely that even other mentally retarded 
persons will have the capacity to appreciate the significance 
of the conviction and punishment of another retardate. Thus, 
punishment of the mentally retarded for the purpose of general 
deterrence seems inappropriate. The insanity defense should 
divert the mentally retarded, as it does other "insane" persons, 
away from penal dispositions. Besides, the public lesson may 
be just as. strong If the mentally retarded defendant is committed 
to a mental institution as if he is committed to a penal insti- 
tution. 

A final, though largely discredited theory of punishment is retri- 
bution. The theory is that the criminal must recompense society 
for the harm he inflicted on it — an "eye for eye" sort of thing. 
The insanity defense itself developed to save from retributive 
punishment those who could not be blamed for the harm they caused. 
It is generally agreed that the purpose of retribution, whatever 
validity it stilL has, is not served by punishing the insane. 
Since mentally retarded defendants are probably as blameless as 
other "insane" defendants, (whatever is meant by "blameless") pun- 
ishing mentally retarded persons for the sake of retribution is un- 
justified. Culpability is such an inexact, shifting concept that 
to excuse psychotics but not the mentally retarded from retributive 
punishment seems arbitrary. Thus, if the insanity defense serves 
to relieve the blameless from paying back society, then it should 
also relieve the mentally retarded. 
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In conclusion r if we regard the insanity defense as a mechanism 
to prevent the punishment of persons for whom punishment would 
serve no legitimate purpose, it seems that the insanity defense 
should also be used to prevent the punishment of the mentally re- 
tarded* whatever purpose punishment is thought to serve 

special or general deterrence, restraint, rehabilitation, or 
retribution — the punishment of the mentally retarded does 
not promote these purposes any more than would the punishment 
of those who are not punished because of successful insanity 
defensest Thus, as long as we continue to use the insanity de- 
fense as a means to divert certain persons away from penal - 
correctional dispositions and into medical - custodial dispo- 
sitions, we should expand the defense to divert those mentally 
retarded for whom treatment is more appropriate than punishment. 

If the diversion of persons away from penal institutions and 
into medical ones is the function of the insanity defense, the 
obvious question is why do it this way. Why not simply replace 
the insanity defense with a post-conviction procedure that de- 
cides which defendants are suited for penal - correctional 
dispositions and which for medical - custodial dispositions? 
The ambiguities and uncertainties of the insanity defense make 
it highly unreliable; there is no assurance that all defendants 
for whom punishment is inappropriate are diverted to medical 
institutions? and there is no assurance that those diverted to 
^ medical institutions are unsuited for punishment. Surely, the 
argument runs a dispositional procedure that femploys as much 
expertise as possible would do a better job of disposing of 
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convicted defendants than the ill-understood, clumsy insanity 
defense does. 

Those who argue for the abolition of the insanity defense offer 
such a procedure as an alternative. After conviction, a body 
of psychiatrists, penologists, sociologists, or the like would 
evaluate the defendant and determine what disposition would best 
serve the needs of the defendant and of society. One objection 
to this alternative is that, since the disposition of convicted 
criminals is so vitally important to the person and to society, 
the dispositional decision should not be entrusted to a panel 
of experts but should be left in the hands of people's repre- 
sentative, the jury. But perhaps the chief reason we are a 
long way from adopting such a system is that society is not yet 
prepared to abandon the centuries-old system of punishing crim- 
inals according to their crimes, and selecting only a certain few 
for less onerous treatment. is not yet willing to dispose of 

criminals according to their needs, or according to what the experts 
consider best for the criminals and for society. Until society 
is ready to alter drastically the dispositional aspect of its 
criminal justice systems, the insanity defense will remain the 
only means whereby persons ill-suited for punishment are separated 
out for special/ non-punitive treatment. 

It is, therefore, recommended that the insanity defense be expanded 
to allow mental retardates to avoid penal dispositions where such 
dispositions are inappropriate. This can be accomplished in several 
ways. The legislature may adopt the Durham or A.L.I, test and 
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expressly indicate that mental retardation may suffice as a 
basis for asserting the insanity defense and so instruct the 
juries hearing insanity defenses, 

5*3 Commitment of "Insane" Mentally Retarded Defendants 
(1) The Decision to Commit 

In twelve states and the District of Columbia/ statutes require 
the automatic commitment to a mental institution of defendants 
found not guilty by reason of insanity. Regardless of the de- 
fendant *s present mental condition (which may be quite different 
from his mental condition at the time of the offense) , in these 
jurisdictions the court must nevertheless commit the defendant 
to a mental institution. The Model Penal Code provides for 
automatic commitment. 

In every other state, commitment of defendants found not guilty 
by reason of insanity is permitted, but not mandatory • Most of 
these states place this decision in the hands of the trial judge; 
the other states give the commitment decision to the jury. Some 
of the state statutes provide no criterion whatsoever for the 
commitment decision. Most state statutes, however, have set up 
standards for committing defendants found not guilty by reason 
of insanity? the two most common are whether the defendant is 
still insane, and whether he is dangerous to himself and society. 
Even in those states where commitment is not mandatory, all 
evidence indicates that most defendants acquitted on the basis of 
the insanity defense are nonetheless committed to Cental institutions, 
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In all federal jurisdictions (except for the District of Columbia), 
there is no statutory provision for conmitment of defendants 
successfully asserting the insanity device; nor do the federal 
courts have any inherent power to commit such defendants. Some 
federal courts have tried to get the states to commit civilly such 
defendants. 

In Texas, Article 46.02 of the Code of Criminal Procedure orders 
the trial judge to commit a defendant found insane at the time 
of the alleged offense if the court considers his "discharge or 
going at large... (to be) manifestly dangerous to the peace and 
safety of the people..." This commitment is temporary, however, 
pending the "prompt initiation and prosecution by the attorney 
for the state or other person designated by the court of appro- 
priate civil proceedings to determine whether the defendant 
shall be committed to a mental institution..." Article 46,02 
provides another route for committing defendants acquitted on the 
insanity defense. if the jury that finds a defendant insane at 
the time of the alleged offense also finds that he is presently 
insane (incompetent to stand trial) and that he should be hospit- 
alized for his own protection and welfare or the pfcotection of 
others, the court must order the defendant committed.. So if a 
jury finds that he is both incompetent to stand trial and insane 
at the time of the alleged offense, it may also commit him to a 
mental institution. However, if the jury finds a defendant both 
incompetent and insane at the time of the offense, but does not 
find that he should be hospitalized, then he cannot be committed 
and must be finally discharged. 
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Under Texas law, then, a mentally retarded defendant who is 
found to be insane at the time of the alleged offense can be 
^ committed if he is manii:estly dangerous to society, and then 
only long enough for the state to initiate civil commitment 
procedures. But if the issue of present insanity or incom- 
petency is also tried, a mentally retarded defendant may be 
committed indefinitely by the trial court, provided the jury 
detexm'ines that he is incompetent and in need of hospitalization. 
If tho issue of present insanity is not tried, a mentally retar- 
ded defendant successfully asserting the insanity defense can be 
committed only if he is manifestly dangerous. If the issue of 
present insanity is tried, he may be committed on the more lenient 
standard of his own welfare or protection or the protection of 
others. It would seem that a mentally retarded defendant who 
pleads the insanity defense should not also raise the issue of 
incompetency, for it is much^more difficult to commit him if he 
is not found presently insane. For the mentally retarded, this 
could be important. If the retardation is severe enough to make 
him insane at the time of the alleged offense, it is likely that 
he will also be presently insane and, therefore, subject to the 
easier commitment standard. The problem, though, is that the court 
or the prosecutor may apparently raise the incompetency issue with- 
out the defendant's consent or even over his objection. Therefore, 
a mentally retarded defendant who raises the insanity defense in 
Texas runs the risk of being committed even though he is not 
^'manifestly dangerous." 



Despite this dilemma for mentally retarded defendants, the Texas 



statutory scheme for committing defendants who successfully inter- 
pose the insanity defense is sound. Since there is no justifi- 
cation for committing defendants who are presently sane, it is 
proper to release defendants a jury finds presently sane. The 
Texas statute does this. Since there may be a juf istication for 
committing defendants a jury finds presently insane, it seems 
appropriate to allow a jury to decide if a presently insane de- 
fendant requires hospitalization for his own or society's welfare. 
The Texas statute also does this. Where there is no finding of 
present insanity, one way or the other, there is no basis for 
deciding whether to commit or release a defendant acquitted on 
the insanity defense. By providing that the regular civil commit- 
ment standards and procedures must be invoked to commit such a 
defendant, the Texas statute guarantees that only those defendants 
who should be committed are committed following a verdict of not 
guilty by reason of insanity. 

Thus, at least in the initial decision of whether to commit a 
defendant after ho is found insane at the time of the alleged 
offense, the Texas statute is superior to most other statutory 
schemes* The only real drawback in the Texas statute concerns 
the release of those defendants who were found presently insane, 
insane at the time of the offense, and in need of hospitalization. 

The automatic, mandatory commiti^nt of defendants found not 
guilty by reason of insanity has been criticized for many of the 
same reasons that the automatic:, mandatory commitment of incom- 
petent defendants has been attacked. Essentially, the argument 
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is that the mere fact that a jury has found the defendant insane 
at the time of the alleged offense does not necessarily mean that 
the state is now justified in committing him. In most cases, he 
has not been convicted of the crime and it has not been determined 
if he is presently insane. Therefore, without a determination 
that he is dangerous or In need of protection or that he is still 
insane and in need of treatment, there is no basis for committing 
the defendant. 

Both due process and equal protection challenges have been made 
to the constitutionality of automatic commitments. The due pro- 
cess argument is basically that a person cannot be involuntarily 
confined without a full and fair hearing at which the facts justi- 
fying his commitment are produced. In other words, to commit a 
defendant/ the state cannot rely on a mere finding of insanity at 
the time of the offense but must prove why he should now be commit- 
ted. Committing someone without even a hearing on the issue is a 
denial of due process. Most due process challenges have failed, 
however, because the courts have held that defendants found not 
guilty by reason of insanity constitute an "exceptional class". 
It is presumed that their insanity continues to the present, a 
presumption that justifies commitment without a further hearing. 

The equal protection challenges have been a little more successful. 
In 1968, the United States Court of Appeals for the District of 
Columbia in Folton v. Harris held that the District of Columbia's 
automatic commitment of a defendant found not guilty by reason of 
insanity violated the equal protection of the laws.^ The commitment 
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of such a defendant was based solely on a finding that there 
was a reasonable doubt as to his sanity at the time of the 
alleged offense; yet in all other cases the government must 
prove that a person is presently insane before it can commit 
him. The court found no rational basis for committing defen- 
dants found not guilty by reason of insanity on a more lenient 
standard than is used to commit all other persons. 

This decision is very much like the Supreme Court's equal pro- 
tection holding in Jack^jon v> Indiana > Although Jackso n in- 
validated the automatic commitment of defendants found incom- 
petent to stand trial, its reasoning seems even more applicable 
to the automatic commitment of defendants acquitted on the basis 
of an insanity defense* In Jackson the Court held that the mere 
finding that a defendant was presently incompetent to stand 
trial did not justify committing him, while to commit any other 
person a finding that he was dangerous or in need of care or 
treatment was required. For a defendant found not guilty by 
reason of insanity there is not even a finding that he is present- 
ly insane, but only a finding that he was insane at an earlier 
time. Since a finding of present insanity does not authorize the 
automatic commitment of an incompetent defendant, it seems unlikely 
that the Court would approve of a commitment based solely on a 
finding of insanity at an earlier tin\e. 

Though Jackson v, Indiana does not deal directly with the commit- 
ment of defendants found not guilty by reason of insanity, its 
implication for such commitments seems clear. The automatic 
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comiaitment of defendants found not guilty by reason of insanity, 
without a finding that they are currently insane and in need of 
treatment or protection or that they are dangerous is a violation 
of equal protection. Thus, the statutes requiring the automatic, 
mandatory commitment of defendants who successfully assert the 
insanity defense are of questionable constitutionality. 

In most jurisdictions, however, tha rule is that defendants 
acquitted on the insanity defense can bo committed only if either 
their insanity continues or if they are dangerous. For mentally 
retarded defendants, it would seem that they can always be commit- 
ted following a verdict of not guilty by reason of insanity, for 
if their mental retardation serves as the basis for the finding of 
"insanity", they will still be "insane" at the time of commitment. 
Since mental retardation is irreversible, they will always be "in- 
sane" in the legal sense. Thus, even in jurisdictions where com- 
mitment is not mandatory, in all likelihood mentally retarded de- 
fendants found not guilty by reason of insanity can and will be 
committed to mental institutions. This may very well explain why 
so few mentally retarded defendants try to interpose the insanity 
defense. in their survey of mentally retarded federal prisoners. 
Brown and Courtless found that over 95% of the mentally retarded 
prisoners did not even raise the insanity defense. For the mentally 
retarded, the chances of avoiding incarceration may bo greater by 
standing trial and risking conviction. More important, the commit- 
ment to a penal institution following conviction may in fact turn 
out to be considerably shorter than the commitment to a mental 
institution folioving a successful Insanity defense. In many caseS/ 
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therefore, it may be disadvantageous for mentally retarded 
defendants to raise an insanity defense and subject themselves 
to almost certain confinement for an indefinite period. 

The crucial question, however, concerns the duration of commit- 
ment. How long can defendants, particularly mentally retarded 
defendants, found not guilty by reason of insanity be confined 
to mental institutions? 

(2) The Duration of Commitment 

The standards for releasing defendants who have been committed 
to mental institutions following acquittal on grounds of insanity 
vary among the jurisdictions • In some jurisdictions release is 
conditioned upon the patient's becoming "sane." In some the 
standard is whether he is "not dangerous". Some jurisdictions 
require that the defendant be both "sane" and "not dangerous," 
while others pemit release if he is either ''sane" or "not 
dangerous*" The Model Penal Code provides for release if he is 
"not dangerous." 

In almost two-thirds of the states, there are provisions for the 
conditional release of defendants who have been committed follow- 
ing a successful insanity defense* The standards for conditional 
release, which resembles parole, are usually stated in terms of 
public safety, or in terms of the defendant's improvement or his 
best interests. 
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In Texas r as we have seen^ defendants acquitted on the insanity 
defense and not found either presently insane or sane can only 
be committed through the regular civil coimnitment procedures, 
and therefore, are eligible for release under the civil coimnit- 
ment standards. However, defendants acquitted on the insanity 
defense and found presently insane must be committed if the jury 
finds them in need of hospitalization. Such a defendant is con- 
fined to a mental institution "until he becomes sane." 

In most jurisdictions, the decision to release a person who was 
committed following a successful insanity defense is rested in 
the committing court. However, the issue of whether a person is 
eligible for release must usually be raised by the superintend- 
ent of the mental institution to which he was committed, in some 
states, the superintendent may release the person at his own dis- 
cretion without referring the matter to a court for approval. A 
few states have given the decision to an administrative agency. 
Of course, th6 patient himself may always seek release by means 
of a habeus corpus petition. 



In Texas, Article 46.02 provides two procedures for releasing a 
defendant who has been found insane at the time of the trial and 
insane at the time of the offense. If the superintendent of the 
mental institution finds that the defendant is now sane, he must 
notify the court of his finding. The court must then empanel a 
jury to determine whether the defendant is now sane. If after a 
year of commitment the superintendent has not determined that the 
defendant is sane, the defendant himself may petition the court 




for a sanity hearing, if the judge thinks his request has •'prob- 
able merit," he must empanel a jury to determine whether the de- 
fendant is sane or insane. Once a year the defendant has the right 
to make such a petition* 

In Texas and other jurisdictions, the requirement that a defen- 
dant who has been committed following a successful insanity defense 
prove he is sane before he can win release poses a special problem 
for the mentally retarded. If mental retardation is the cause of 
his "insanity/' it is highly unlikely that he will ever become 
"sane." Thus, a commitment until he becomes sane amounts to a life 
sentence for the mentally retarded person. It is the same objection 
made against the commitment of incompetent defendants until they 
become competent. If the disability is incurable, he can never 
obtain his release. 

VVhen a mentally retarded defendant is found insane under the appli- 
cable test — » whether M'Naghten, irresistible impulse, Durham or 
Model Penal Code — he will usually have to prove his "sanity" under 
the same test. Measured by the applicable test, he will probably 
never be adjudged "sane." So if his continuing "insanity" is the 
basis of his commitment, he will be facing an indefinite, perhaps 
permanent , commitment . 

In Texas, the standard for release may be particularly inappropriate. 
As mentioned, a defendant who has been found insane at both the time 
of the alleged offense and the time of the trial can be committed 
until he becomes "sane." But the standard for determine "sanity" is 
not specified. Apparently, the standard of "present insanity" may 
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be used, i»e«, the standard for incompetency to stand trial — 
whether he can act rationally in his own defense may be 
applied to determine if a person committed because he was insane 
at the time of the alleged offense should be released. In other 
words, the M'Naghten test was used to find him insane yet the 
competency test is used to determine if he is now sane. Because 
the defendant if found sane cannot be tried as he has been acquit- 
ted on the insanity defense, the use of a test that inquires into 
his capacity to stand trial is illogical. On the other hand, even 
if the defendant's sanity for purposes of relea&je is measured by 
the test for insanity at the time of the alleged offense. (M'Naghten), 
such a test is still inappropriate, for the basis of his commitment 
was that he required hospitalization for his own welfare or protec- 
tion or the protection of others. It is only logical that his 
eligibility for release should be evaluated on the same basis, not 
on whether he is "sane." 



It is, therefore, recommended that Article 46.02 be changed to 
provide that defendants found not guilty by reason of insanity 
and presently insane and committed to a mental institution can 
be released if they no longer require hospitalization for their 
own welfare or protection or the protection of others # Such a 
change would simply make the standards for release reflect the 
reasons for commitment. 

There is nevertheless a more serious objection to release standards 
based on recovery of sanity. Underlying commitments based on the 
defendants lack of sanity is the assumption that the commitment will 
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be theraputic. That is, it is assumed that the confinemtne in 
a mental institution of a defendant found not guilty by reason 
of insanity will help him become sane. The objection to such 
theraputic commitments is constitutional. If the mental insti- 
tution to which the person is confined cannot or will not provide 
adequate treatment directed toward his recovery, then there is no 
justification for his commitment » If the person committed is 
incurable, then the theraputic purpose for his commitment is 
impossible to achieve . in either case, the person is involuntarily 
deprived of his liberty without serving any legitimate and obtain- 
able interest, therefore, his commitment is unconstitutional. 

There is some strong judicial support for such a claim. In Rouse 
v. Cameron , the United States Court of Appeals for the District 
of Columbia indicated that the absence of treatment for a defen- 
dant committed following a verdict of not guilty by reason of 
insanity might render his commitment unconstitutional/ Rouse v, 
Cameron , the leading case on the "right to treatment," offered 
four constitutional theories for invalidating the commitment of 
persons found not guilty by reason of insanity based on the "right 
to treatment": (1) commitment without an express finding of present 
insanity might violate due process if treatment is not promptly 
undertaken? (2) confinement for longer than would have been per- 
mitted upon conviction might violate due process if no treatment 
were provided; (3) failure to provide treatment might be a denial 
of equal protection; and (4) indefinite confinement without 
treatment might constitute cruel and unusual punishment, 
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For mentally retarded defendants conunitted after a successful 
insanity defense, the "right to treatment" claims could be sig- 
nificant. If the institutions to which the mentally retarded 
are committed lack the facilities to treat their special problems, 
justifying their commitments on the basis of treatment seems a 
bit irrational, if not outright unconstitutional. 

For mentally retarded defendants especially, there is an even more 
compelling constitutional claim than a "right to treatment." Since 
mental retardation is essentially incurable, committing such persons 
for the purpose of curing themn\ay be unconstitutional. In Jackson 
v> Indiana , the Court held that the commitment of an incompetent 
defendant until he became competent violated the equal protection 
of the laws, in that, since it was highly unlikely he would ever 
become competent, his commitment amounted to a life sentence, 
whereas persons committed under other statutes would be eligible 
for release whenever their condition warranted it. The same analysis 
is applicc±)le to the commitment of mentally retarded defendants 
found not guilty by reason of insanity. If they are committed 
until they become "sane," their commitments could amount to life 
sentences, whereas persons civilly committed can be released 
whenever they are not dangerous or are not in need of treatment. 

Thus, a good case can be made that the state statutes (including 
Texas ') requiring that a defendnat found not guilty be reason of 
insanity be committed until he becomes sane violates equal pro- 
tection where, as in the case of the mentally retarded, it is 
unlikely he will ever become sane. 
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The due process holding of Jackson v« Indiana likewise argues 
against the constitutionality of contnitments based solely on 
providing treatment. The Court held that due process forbids a 
state to confine an incompetent in the forseeable future, and to 
confine him if he is not progressing toward competence. There is 
no reason to distinguish the comjT\itment of defendants found not 
guilty by reason of insanity from the commitment of incompetent 
defendants. Both are committed for treatment. If it is uncon- 
stitutional to confine incOTipetent defendants who are not likely 
to recover competency, it is equally unconstitutional to confine 
defendants found not guilty by reason of insanity who are not 
likely to become sane or are not in fact becoming sane. Thus, it 
seems unconstitutional to confine mentally retarded defendants 
acquitted after a successful insanity defense for any longer than 
is necessary to determine if they will become sane in the near 
future or when they are not progressing toward sanity. For most 
mentally retarded defendants, committing them for treatment will 
be highly questionable, since it should be certain from the outset 
that they will probably never become legally sane. 

Of course, a state may still commit a defendant on the basis of 
protecting himself or society. However, if a defendant is not 
civilly committable, the state can only commit him if he is curable. 
Thus, non-dangerous mentally retarded defendants, whether they are 
found incompetent to stand trial or not guilty by reason of insan- 
ity, may not be confined to mental institutions consistently with 
the principle of Jackson v. Indiana 
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Apart from logic/ then, the Due Process Clause requires that 
Article 46.02 of the Texas Code of Criminal Procedure be changed 
to make persons found not guilty by reason of insanity and order 
ed committed to a mental institution eligible for release, not 
when they become sane, but when they are no longer in need of 
hospitalization for their own welfare or protection or for the 
protection of others. The commitment of incurable defendants # 
such as the mentally retarded, until they become sane appears / 

therefore, to be unconstitutional. 

1 
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6 . 0 SUMMARY 



In this study various aspects of procedural and case law 
were exeunined to determine their relative impact on the 
prosecution of the mentally retarded offender. As in other 
areas of criminal law, there is wide variability from one 
state to another in the application of the law to the mentally 
retarded. Yet, one generality seems to be clear; there is 
significant ambiguity in the law regarding the prosecution of 
the mentally retarded offender. Two areas of the law that 
seem peculiarly ambiguous are; tests of competency to stand 
trial and tests of criminal responsibility. 

Legal competency refers to the defendant's knowledge and 
awareness of the proceedings in which he is involved and his 
capacity to participate in his own defense. For the mentally 
retarded person accused of a crime the laws of incompetency 
pose special problems, mainly because they are designed more 
for the mentally ill or the insane than for the mentally re- 
tarded. Very little empirical information is available on the 
effect of mental retardation on a person's ability to understand 
the criminal proceedings or to participate effectively in his 
defense. The common practice of conroitting an incompetent 
individual to an institution until he regains competency pre- 
sents a peculiar difficulty to the mentally retarded individual 
because, unlike mental illness, the condition of retardation is 
apparently irreversible. Commitment in such instances constitutes 
institutionalization comparable to a life sentence. 
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The second area of legal ambiguity involved in the prosecution 
of mentally retarded offenders relates to tests of criminal / 
responsibility* In fact/ it is not certain if the existing \^ 
legal rules for the insanity defense recognize mental retarda- 
tion as a basis for excusing a defendant from criminal liability. 
As it stands now, the legal rules are ambiguous, neither inclu- 
ding nor excluding mentally retarded persons from that class of 
mentally disabled persons who should not be held responsible for 
their criminal acts. 

In cases where the mentally retarded defendant has been ruled 
legally insane, there remains the problem as to what disposition 
should be made in the case. The ambiguities and uncertainties 
of the insanity defense may confound the decision as to the 
appropriate disposition. There is no assurance that all defen- 
dants for whom punishment is inappropriate are divered to mental 
institutions. 

This review of the procedural laws regarding incompetency and 
insanity and their utility in the prosecution of mentally re- 
tarded defendants suggests several recommendations which would 
clarify present legal ambiguities. The recommendations which 
follow are addressed to specific procedural aspects of the current 
law and (=*?,ch recommendation is followed by a brief discussion. 

• RECOMMENDATIO.V : Texas should disoontinue the pr^aotice of 
automatically committing a defendant for a competency exami- 
nation and, instead, only commit those defendants who have been 



detevmined ineligible for* hail or whos fov medioal or* othev 
legitimate veasone, cannot be examined on an out-patient basis. 

Normally, when the question of a defendant's competency to 
stand trial is raised in a criminal proceeding, such proceed- 
ings are suspended so that the defendant may be examined. The 
prevailing practice in most states is to commit the defendant 
to a mental health facility for purposes of examination. The 
duration of this commitment varies from state to state, but 
normally exceeds more than a month. There is serious question 
as to the constitutionality of this practice since the auto- 
matic commitment of the defendant to a mental health facility 
for examination may constitute a violation of his right to bail. 
In the majority of the states / including Texas, defendants have 
either a statutory or constitutional right to pretrial release 
in non-capital cases which is absolute. The fact that a defendant 
has been ordered to undergo a mental examination should not be 
interpreted as a condition which should automatically deny the 
right to bail. Since automatic commitment to an institution 
occurs when the issue of competency is raised, and as such 
commitment represents a denial of freedom without access to 
bail, the provision of due process would seem to require at 
least that a hearing be initiated to determine whether such 
commitment is necessary, and whether the defendant could be 
examined on an out-patient basis. 
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• RECOMMENDATION: The Staters procedural taws should be 
amended and administrative praotioes reviewed to assure that 
a defendant committed pretrial pursuant to a competency 
evaluation be confined for as short a period as reasonably 
necessary to properly evaluate his competency . 

Although recommendations have been made against the practice 
of automatically committing defendants pretrial for competency 
evaluation, it is recognized that in some cases the defendant 
ought to be committed since he represents a danger either to 
himself or to the community. in such cases, both the law and 
the procedural practice of the court should assure that the 
duration of the defendant's confinement is as short as reason- 
ably possible. Since such commitments are made prior to any 
determination of guiLt, undue delay in the examination repre- 
sents unnecessary denial of his freedom and borders on practices 
which are unconstitutional in nature* 

• RECOMMENDATION: The court should discontinue the practice of 
perfunctorily accepting the conclusions of doctors and psychia-- 
trists who examine the defendant^ and conduct a full and fair 
evidentiary hearing to reach an independent and informed decision 
on the question of the competency of a mentally retarded defen- 
dant. 

The concept of due process requires that any person facing the 
loss of his liberty be accorded a full and fair hearing. Judic- 
ial procedures in competency hearings which simply accept the 
conclusions of expert witnesses (i»e*^ psychologists and psychia- 
trists) without providing the opportunity for a full and fair 
hearing as to the evidence that supports these conclusions work 
against the interest and due process rights of the mentally 



retarded offender* It is not considered sufficient for the 
court to simply acquiesce to the medical or psychiatric report, 
but it should make an independent informed decision about the 
defendant's competency. In such hearings the defendant should 
be represented by counsel and have an opportunity to examine all 
witnesses testifying about his competency and be provided the 
opportunity to present evidence in his behalf. Similarly, the 
prosecutor should have e;n opportunity to exeunine all witnesses 
and present evidence in the interer,t of the state. 

The heart of this recommendation, however, is for the court to 
reject conclusionary findings of experts and examine carefully 
the medical and factual basis underlying these findings. Hear- 
ings which provide a full and fair disclosure of the evidence 
regarding competency, as opposed to hearings which perfunctorily 
accept the conclusions of expert witnesses # should provide the 
jury a more meaningful basis whereby to determine the competency 
of the mentally retarded offender. 

• RECOMMENDATION: Article 46. OS of the Texas Code of Criminal 
Procedure should he amended to require the prosecution to intra-- 
duce evidence sufficient to demonstrate the mentally retarded 
defendant ^ s potential danger to society or himself prior to hie 
commitment on a finding of incompetency , 

Presently, Texas law requires that on the finding of incompetency 
the jury determine whether the defendant requires hospitalization 
for his own welfare and protection or the protection of others. 
It is recommended, however, that the burden of proof as to the 
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relative danger of the individual be laid upon the prosecution 
as a safeguard against the conunitraent of otherwise nondangerous 
mentally retarded defendants. This would require the prosecution 
to present evidence indicating the need for commitment, and pro- 
tect the defendant from a jury which might automatically conclude 
that a judgement of incompetency implies that the individual 
would be a danger to himself or to others. 

I 

• RECOMMENDATION: Article 46.02 of the Texas Code of Criminal 
Procedures should be amended to provide all incompetent defen- 
dants who have been committed involuntarily under this Article 
to be eligible for release from confinement whenever they do 
not require hospitalization for their welfare and protection 
or the protection of others. 

The intent of the current Texas statute providing for the commit- 
ment of an incompetent defendant is based upon the assumption that 
he is a danger to himself or the community. However, the decision 
to release an incompetent defendant is based upon his capacity to 
stand trial, not upon his capacity to be dangerous to himself or 
others. In short, this means that the reason the incompetent 
defendant is committed has nothing to do with the procedures for 
his release from commitment. It is recommended, therefore, that 
the law be amended so that defendants would be released from 
confinement at such time as they no longer represent a danger to 
themselves or others, and not solely on the basis of their compe- 
tency to stand trial. 
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# RECOMMENDATION : Statutes requiring the commitment of an 
incompetent mentally retarded defendant because he represents 
a danger to the community should be revised to parallel civil 
statutes affecting the commitment of the mentally retarded. 

Society's justification for committing dangerous incompetent 
defendants is essentially the same as the justification for 
civilly committing mentally ill persons. Both reflect a moral 
and social judgement about the circumstances in which it is 
appropriate to confine mentally disabled persons involuntarily. 
Broadly^ the grounds for civil commitment are that a person is 
dangerous to others or that he is dangerous to himself or in 
need of care. The same standards used for civil commitment 
should also be used for the commitment of incompetent mental- 
ly retarded offenders. It is recommended^ therefore, that 
statutes governing the commitment of incompetent mentally retar 
ded defendants parallel the civil statutes affecting comparable 
commitments. 

• RECOMMENDATION : All Statues and judicial practices that 
automatically commit an incompetent mentally retarded defendant 
to a mental institution should be abolished in favor of pro^ 
cedures that inquire into whether the defendant should be or 
needs to he committed after he has been found incompetent to 
stand trial. 

An individual found incompetent to stand trial is normally 
committed to a mental institution until such time as he is 
did^xxdqedi Competent to participate in his trial. While this 
procedure may be defensible in the cas(i of a mentally ill 
individual since his disability is considered reversible, it 



can be tantamount to life imprisonment in the case of the 
mentally retarded individual since mental retardation is not 
usually considered a transitory state ^ but a condition which 
is relatively irreversible. The commitment of the individual 
pending his subsequent competency to stand trial amounts to 
indeterminate incarceration prior to a finding of guilt. Part 
of the rationale for commitment to a mental institution on a 
finding of incompetency certainly involves the motivation of 
protecting society from an individual not considered responsi- 
ble for his action; however^ it is quite conceivable that a 
significant number of mentally retarded individuals who could 
be adjudged incompetent represent little risk to the community 
and could be more effectively treated in community-based programs 
as opposed to institutionalization in a mental health facility. 
It is recommended, therefore, that the incompetent mentally 
retarded defendant not be automatically committed to an insti- 
tution, but that an examination be conducted to determine his 
relative risk to the community and the course of treatment which 
would be most effective in his case. If the defendant is found 
to represent a potential threat to the community, then commitment 
could be appropriate, but if not, commitment may represent a 
disposition which is both costly to the shata and could be of 
little benefit to the individual involved. 



# RECOMMENDATION: Statutes should enaoted which pequir^ 
th^ orjupt to pepiodiaatty reexamine the condition of a mentally 
i^eiaPded defendant committed because of incompetency to stand 



The purpose of this examination is two-fold; (1) to determine 
whether it remains necessary to commit the individual due to 
the danger he represent to the community or his need for con- 
stant supervision, and (2) to determine whether he is now 
competent to stand trial. Such statutes would be significant 
in assuring that incompetent mentally retarded defendants are 
not warehoused indefinitely in institutions when they no longer 
represent a clear and present danger to themselves or to the 
community, in addition, they would assure that the mentally 
retarded defendant is not detained indefinitely when he other- 
wise may be competent to stand trial* 

• RECOMMENDATION : Defense attorneys should exercise great 
caution in plea bargaining the cases of defendants who either 
are^ or are suspicioned to he^ mentally retarded. 

Plea bargaining involves negotiation between the prosecution 
and the defense in which the prosecution will either reduce 
the charge pending against the defendant, or the length of 
the sentence imposed upon the defendant, in exchange for the 
defendant's plea of guilty. This is a very common negotiation 
in the prosecution of criminal cases and has the advantage 
of expediting such cases since the prosecution, in obtaining 
a plea of guilty, is not required to try the case before a 
jury. in cases where the state has developed a very strong ■ 
case against the defendant, the advantage to the defendant 
is that he receives a lesser sentence than he may otherwise 
receive by pleading not guilty and going to a jury trial. 



Notwithstanding, there are many critics of plea bargaining 
who allege that it is a less than adequate way to render 
justice and equity. Plea bargaining is a widespread practice 
and occurs in the prosecution of approximately 95% of the felony 
cases tried in Texas. Considering the incidence of mentally 
retarded individuals within the custody of the Texas Department 
of Corrections as identified in other studies, it is evident 
that plea bargaining can work adversely in the case of the 
mentally retarded defendant, Granting the fact that the mentally 
retarded defendant has less intellectual capability to understand 
the proceedings in which he is involved, he is probably more 
amenable to coercion by the prosecution to plead guilty in ex- 
change for a lesser sentence. Since the obligation of the 
defense is to provide the defendanlt with the best possible legal 
advice, in many circumstances it may be better to encourage the 
mentally retarded defendant to plead incompetent than to negotiate 
a plea for a lesser sentence. However, the lack of understanding 
among many defense attorneys as to the nature of mental retarda-^ 
tion, coupled with ignorance of the degree to which tests of 
incompetence apply to the mentally retarded defendant, can create 
a situation in which the individual is encouraged to plead guilty 
to charges of which he may not be criminally culpable. Therefore, 
it is extremely important that defense attorneys, as well as 
prosecutors, familiarize themselves with the nature of the de^ 
bilitating effect of mental retardation and assure that such 
individuals are granted every opportunity for an adequate defense 
and are not simply encouraged to plead guilty for the sake of 
expediency. 
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# RECOMMENDATION: The Texas Legislature should substitute the 
word ^Hnoompetenf for the words ^'presently insane^' and ^'inoom^ 
petenoy^^ for ^^present insanity'^ in Article 46.02 of the Code of 
Criminal Procedure . 

Presently/ Texas law defines incompetency to stand trial as 
synonymous with legal insanity. There are a number of diffi- 
culties that proceed from this definition, including the fact 
that legal insanity has virtually no commonality with the 
definition of jnental illness as developed by the fields of 
psychiatry and clinical psychology. The use of the test of 
insanity to determine incompetency places too narrow a limit 
on those individuals deemed to be incompetent to stand trial. 
This definition does not take into consideration the defen- 
dant's mental capacity to participate in his own trial. Compe- 
tency should incompass the defendant's ability to recall the 
factual circumstances surrounding the alleged crime/ to relate 
these facts to his counsel in a coherent manner/ to decide with 
his counsel on a plea, to approve the legal strategy used in the 
trial, to assist his counsel in the evidence and tactics used in 
the trial, to testify in the trial if necessary, and to appreciate 
to some degree the significance of the proceedings and his invol- 
vement in them, It is the conclusion of this study that to limit 
the definition of incompetency to the defendant's awareness of the 
principles of justice and equity and restrict the criminal justice 
process from adequately handling the mentally retarded offender* 



0 RECOMMENDATION: The legal definition of insanity and the 
use of insanity ae a defense should be expanded to allow 
mentally t^etat'ded defendants to avoid penal dispositions 
whepe such dispositions ave inappi^oppiatet 



Under Texas law, and the laws of many other states, the issue 
of insanity refers to whether the individual i^\ laboring under 
3uch a defect of reason from disease of the mind as not to 
know the nature or quality of his action, or if he does know, 
is unable to distinguish between right and wrong in relation 
to such criminal acts. While this definition is rather con-- 
servative in the case of mentally ill individuals, it is even 
less sensitive in the case of a mentally retarded defendant, 
Properly speaking, the capacity to discriminate between right 
and wrong is not a binary issue, but is a matter of degree. 
In the case of the mentally retarded, by definition their intel- 
lectual capacity to understand and to deal with their environment 
is significantly impaired. To focus criminal responsibility 
solely on the person's ability to discriminate between right and 
wrong is to be insensitive to the pervading nature of the disa- 
bility of the mentally retarded individual. It is suggested, 
therefore, that the current legal definition of insanity be 
expanded to consider the disability of the mentally retarded and 
that consideration should be given to the Durham test or the 
test recommended by the American Law Institute for defining 
legal insanity. 
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• RECOMMENDATION: Avticle 46.02 of the Texas Code of CHminat 
Procedures should be amended to provide that mentally retarded 
defendants found not guilty by reason of insanity and presently 
insane and committed to a mental institution can be released if 
they no longer require hospitalization for their own welfare or 
protection or the protection of others. 

Under Texas law/ a defendant who has been committed to an 
institution following a successful insanity defense must prove 
himself sane before he can be released from the institution. 
This legal requirement works a special hardship in the case of 
the mentally retarded. If it has been successfully argued that 
his mental retardation is the cause of his "insanity" it is 
highly unlikely that he will ever be able to demonstrate that he 
is "sane" since the condition of mental retardation is thought 
to be irreversible. Thus the commitment of a merjtally retarded 
individual until such time as he can demonstrate that he is sane 
can amount to a life sentence. 



Ostensively, the purpose of committing a mentally retarded indi- 
vidual who has successfully pleaded insanity as a defense is 
because he is in need of custody for his own welfare or protection 
or the protection of others. Yet, a mentally retarded individual 
so committed may at some future point no longer need institutional 
ization for his own sake or for the good of society; however, it 
may be impossible for him to be released since the requirement fpi: 
his release involves a demonstration of his legal sanity • It ^ ^^^^^^^^^^^^^^^^^ y 
appears, therefore, in Texas law, that the basis for commitment 
has little or nothing to do with the criteria for release. This 
ambiguity should be rectified and it is recommended that the cri- 
eria for release be based on the need for continued commitment 



for the person's own welfare ot protection or the protection 
of others as opposed to his demonstration oil legal sanity. 
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